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Important Disclaimer:

This work is put together for landlords as an informational guide to getting and collecting
judgments in Ohio.  It is not meant to be, nor should it be construed as legal advice.  By
purchasing this work, you should know that you have not retained the legal services of either
Eric E. Willison or Andrew J. Ruzicho, II.

Further, the information contained in this work is applicable only to the state of Ohio.
Different states have different laws, and what may be the case in one state may or may not be the
case in others.

The purpose of this work is not to be a substitute for an attorney knowledgeable in the
area of debtor/creditor rights.  There is no substitute for hiring an attorney knowledgeable in the
area of the law relevant to you and who is certified to practice in your jurisdiction.  You would
be foolish to try to use this work as a guide to collecting significant amounts owed to you.

The purpose of this work is to give the average landlord sufficient knowledge of the debt
collection process that they can better work with such attorneys to collect the amounts due to
them.  The authors of this work can make no claim or guarantee that the forms supplied herein
will result in a successful collection effort.  Further, each court in Ohio may have its own local
rules and those local rules may have required forms which are at variance with the forms
provided herein.  The authors of this work cannot review the ever-changing local rules of every
court in Ohio.  You should carefully read the local rules of your court before undertaking any
legal action.

Lastly, the information provided herein was researched and written in the first three
months of 2007.  Laws change over time, and persons reading this work for informational
purposes should keep this in mind and act accordingly.



3

TABLE OF CONTENTS

Chapter I - Introduction 4

Chapter II - Getting a Judgment 6

Sample Complaint 9
Sample Request for Production of Documents 12
Sample Motion to Compel Discovery 18
Sample Interrogatories 24
Sample Request for Admissions 32
Sample Motion to Deem Admissions Admitted 36
Sample Notice of Discovery Sent to Defendant 43
Sample Motion for Summary Judgment 45

Chapter III - The Collections Process 56

Sample Motion for Judgment Debtor Examination 60
Sample Order for Judgment Debtor Examination 62
Sample Motion to Show Cause 64
Sample Motion for Capias Order 66
Sample Bench Warrant for Judgment Debtor 68

Appendix 77

Sample motion for default judgment 77

Sample Default judgment entry 79

Judgment entry in McGreevy v. Bassler 80

Bank Account Garnishment form for Franklin County 84

Wage Garnishment form for Franklin County 85



4

Chapter One:  Introduction

There are three stages to any collections process.  The first is considering whether or not
to put yourself into the position of having to deal with the other person.  The second is bringing a
lawsuit against that person.  The last comes after you have been fortunate enough to obtain a
court judgment and involves actually going about collecting on the judgment.  Of these three
stages, the first is the most important, the second is time consuming, and the third is the hardest
part.

I. History Illustrates the Problem

It used to be that if you won a case against another person and they refused to pay on the
judgment, the debtor could be thrown in prison for failure to pay.  In England, a group of “rum-
looking coves” also know as “bums” would roam around the street with long wooden staffs with
crowns on the tips.  These staffs were called “Tip Staffs.”  If the holders of such a staff saw a
debtor and could touch him with the staff, then such debtor had to submit to arrest for debt, or he
would also be guilty of resisting a lawful arrest.

Putting a debtor into incarceration did serve a purpose.  If the fellow had the money to
pay you, but was simply not doing it, incarceration was a pretty strong motive to get the
judgment creditor paid.  But even though the creditors knew that from prison (also called “toll
houses” or “sponging houses”) most debtors could not pay, they still imprisoned the debtor
because a relative might bail the debtor out.  Lastly, such incarceration, or the real fear of it,
served as an example to others of the importance of paying on their debts.

II. Remedies Today

There is no debtor’s prison anymore (except in Domestic Court, wherein if someone
doesn’t pay on spousal or child support obligations he can be sentenced to jail for contempt of
court).  So these days a creditor can only proceed against a debtor’s property, meager or
nonexistent though it may be.

A. Upfront Remedies The Most Important

This little trip down through history and its comparison with remedies today illustrates an
unfortunate truth for creditors.  That truth is that while the law does provide you with remedies,
your real remedies, the only truly effective remedies, arise from the decisions you make up front,
to wit:  the decision to loan or not loan money, to enter into a contract or not enter into a contract
with someone.  Trial lawyers have an old saying that illustrates this:  “Getting a judgment is
easy.  Collecting upon it is hard.”

1. Background Checks of Tenant and Co-Signer

Armed with the knowledge that you cannot get blood from a stone, nor can you collect
money from the penniless, you should be very careful in checking the background of persons
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who may become indebted to you.  Thus if you are thinking about renting out your place to a
tenant, looking at this person’s background and finding out that they have been evicted from the
last four places they lived, is going to seem a really good idea after they trash your house and fail
to pay rent for three months.  Even if you have to pay for someone to do a credit check on the
tenant and his co-signer, it’s like hiring a taxi when you are too drunk to drive.  You may think
you can get home okay, but when you are standing before the judge five days later, you will wish
you had spent $15.00 on the cab ride rather than $2,500.00 for the lawyer.

One word of caution though, while any eviction on the tenant’s record should raise all
sorts of red flags, consider the possibility that landlords don’t always act rationally.  I once had a
client/tenant who was a 4 year resident at the same place.  They filed an eviction against her in
2005, but dropped it.  She then lived in the same place for another year and a half, when they
filed another eviction against her.  They dropped it again.  The problem arose out of a personality
conflict between the rental manager and the tenant, such that the rental manager was not
accepting her rent and trying to get her out because of personal animosity.

The point is that here was a tenant who had never had an eviction in the 10 years she had
been renting until she came across a particular rental manager.  Passing such a tenant by would
not be in your interest.  So if there is only a single eviction on the person’s record, or if there are
multiple evictions which were dismissed with the tenant staying on after the matter was settled,
you may still want to consider the tenant for your place.

2. Co-Signers

The second big truth for creditors to learn beforehand is that you can always insist upon a
solvent co-signer.  Don’t listen to tenants who say that since they are over 18, they don’t need a
co-signer.  If they are over 18 and recently won the lottery, then that’s all fine and good.  But
most young people don’t have money stored away like their parents do.

You’ll wish like heck that you had gotten your tenant’s father’s signature as co-signer
upon the lease.  It is a great deal easier to collect money from the chief of staff of the Neurology
Department at Riverside Hospital than it is from his deadbeat daughter.  So take the steps you
need to protect yourself up front, and you will be happier in the end.
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Chapter Two:  Getting a Judgment

Before you can get money from someone who will not pay you, you will have to get a
valid judgment against them in a court of law.  You can’t just walk up to a person’s bank, show
them a contract wherein they agreed to rent out some property from you, state that they have not
paid, and demand that the bank fork over the money in the person’s account.  The bank is going
to tell you to get lost.

A. The Rules of Civil Procedure
This is going to be a crash course on what we who went to law school call Civil

Procedure.  Civil Procedure is basically the rules of the game.  In fact, my Civ Pro teacher
from law school, Professor Bradley Smith, reveled in bringing in the children’s board game
“Chutes and Ladders” on the first day of class.  With great fanfare he would open the game up
and show how the game’s instructions were printed on the inside of the box top.  He was
showing us by analogy that The Rules of Civil Procedure were just like the rules to the game
in the box top.  The man went on to be a member of the Federal Elections Commission, an
even greater honor than being one of my favorite law school professors.

 There are two systems of justice, one is the criminal system, which does not concern
us (even though you doubtless feel that what your debtor is doing to you is a crime) and there
is the civil system which is the system in which we will be playing our game.  There are
different types of civil courts, and the main important difference for our purposes is the
amount in controversy limit.  Small claims courts and municipal courts will have limits to
how much they can award.  For instance, at the time of this writing, the small claims court in
Franklin County can only hear cases and controversies wherein up to $3,000.00 is at stake.
The Franklin County Municipal Court can only hear cases and controversies wherein up to
$15,000.00 is at stake.  The Franklin County Court of Common Pleas has an unlimited
jurisdictional amount.

1. The Pleading Stage
All law suits are started by the filing of a complaint by the Plaintiff(s) against the

Defendant(s).  The Complaint is a short plain statement of the facts that gives the other side
enough information to know that they are being sued and why.  Often, you will file an
eviction action against the tenant.  At that time, if you think that the tenant and his co-signer
are solvent enough and if there is enough money owed to be worth your time, you will want
to include a second claim for relief for money damages.  Perhaps this is for failure to pay rent,
and/or perhaps it is for physical damages to the premises beyond normal wear and tear.

a. Service of Process
It should come as no surprise that you cannot sue someone in secret.  This means that

the Rules of Civil Procedure require that you must do what you can to put an actual copy of
the Complaint you have filed into the hands of the opposing party.  For instance, there was a
case we read about in law school wherein the Defendant was a resident of the Waldorf
Astoria Hotel in New York.  The doormen would not let the process servers into the hotel in
order to serve a copy of the complaint upon one of their tenants.
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The Plaintiff hired a private eye who figured out what window was that of the
Defendant.  The private eye wrapped the complaint around a good sized rock and threw it
through the window.  The private eye then went and paid for the damages.  The court
considered this to be adequate, though unconventional, service of process.

Today there is little need of such shenanigans.  Civil Rule 4 covers service of process
and states that if the Plaintiff sends out the Complaint by certified mail, and it comes back
either refused or unclaimed, then the court can send the Complaint out by regular mail, and if
it is not returned by the post office, then that is considered good service.  Once there is initial
good service of process, almost all further documents filed in the matter need only be mailed
by ordinary U.S. Mail, postage pre-paid.

2. Sufficiency of Claims for Relief
Some Pro Se Plaintiffs (persons who don’t hire lawyers when they file their lawsuits)

don’t have the needed specificity in the wording of their complaint.  If the Complaint does not
have enough specificity in it for the Defendant to formulate an answer, the Defendant should
file a Motion for a More Definite Statement.  If the Court grants this Motion, it will instruct
the Plaintiff to redraft his Complaint to be more specific as to the facts and the claim(s) for
relief of the Plaintiff.  The failure of the Plaintiff to so amend his Complaint may lead to its
eventual dismissal.  A sample complaint is provided at the end of the chapter so that you can
use it as a model for yours.

If the complaint has enough facts, but the Defendant feels that even if all of those facts
were true, the complaint does not state a cause of action for which legal relief may be granted,
the Defendant can make a Motion to Dismiss Pursuant to Civil Rule 12(B)(6).

An example might be that you sue your debtor for wearing a green shirt.  There is no
statutory or case law in Ohio which prohibits the wearing of green shirts.  In this situation,
your debtor would probably move for the Court to dismiss the case pursuant to Civil Rule
12(B)(6) for your failure to state an actionable claim for relief.  In other words, even if
everything in the Plaintiff’s complaint is true, the Plaintiff still loses because the actions or
inactions described in the complaint don’t amount to a hill of beans.

If the Judge overrules the 12(B)(6) Motion, then the debtor will have to file an Answer
to the Complaint.  The Answer is simply a matter of going through the Complaint, line by
line, and denying or admitting the accusations.  Defendants often wish to simply enter a
general denial stating that they deny all of the allegations in the Complaint of the Plaintiff.
But this is improper.  There are almost always some things in every Complaint that both the
Plaintiff and the Defendant agree on.  In the landlord tenant context, they would probably
both agree about the address of the apartment, and how much the rent was, and how much the
security deposit was for.

In the armed forces, there are three answers you can give your drill sergeant in basic
training.  Those answers are “Yes sir”, “No sir”, and “No excuse sir.”  There are three
answers to any allegation in a Complaint when your debtor drafts his Answer.  He can admit
the allegation, deny the allegation, or deny the allegation for lack of knowledge.  If a single
sentence contains several allegations, some of which are true, some of which are false, then
the answer can be in the same form, but it must inform the other side what is denied, what is
admitted, and what is denied for lack of knowledge.
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For instance, let’s say that Paragraph Three of the complaint states that:  “Defendant
did not pay the rent for April, May or June of 2007.”  The tenant agrees that he did not pay
the rent for May or June, but has a cancelled check for April, 2007 which the landlord cashed.
Strictly speaking, the Defendant might deny the whole paragraph, since, literally, it is not
true.  But the better practice is to answer as follows:  “Defendant admits that he has not paid
the rent for May or June of 2007, but denies the remaining allegations of Paragraph 3.”

If the Defendant fails to file an Answer within 28 days of getting served, then the
Plaintiff can move for a default judgment against the Defendant for failure to answer.  But if
the Defendant has appeared before the Court, yet for some reason failed to file an Answer,
then the Court must hold a hearing on whether or not to grant the default judgment.  If the
Defendant still does not show up, then a default judgment will be granted and the Plaintiff
wins.  A sample of a default judgment motion is attached hereto.

But such wins are usually a hollow victory.  Judges are way too willing to overturn a
default judgment if the Defendant makes a Motion Pursuant to Civil Rule 60(B) wherein he
argues some sob story of justification for his failure to respond.  So don’t think that having a
default judgment ends your case.  Your debtor still has a fighting chance at getting it
overturned and getting his case heard and decided on the merits.  On the other hand, do not
count on such special treatment yourself.  If all you have is a 60(B) motion and a sob story,
you don't have much going for you.
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IN THE MUNICIPAL COURT OF FRANKLIN COUNTY, OHIO

Larry Landlord :
123 Main Street
Columbus, Ohio 43221 : Case No.

Plaintiff, : Magistrate:

v. : Forcible Entry and Detainer

Thomas Tenant and all other occupants : Action and Complaint for
456 Town Street Apt. #102
Columbus, Ohio 43221 : Damages

Defendants.

FORCIBLE ENTRY AND DETAINER ACTION AND COMPLAINT FOR DAMAGES

First Claim for Relief:  Possession of the Premises

1. Defendants Thomas Tenant and all other occupants, on or before September 7, 2001, as

tenants of the Plaintiff, Larry Landlord., under an express written lease agreement (a true

and accurate copy of which has been attached hereto as exhibit A) entered upon the

following described premises, situated in the City of Columbus and in Franklin County of

the state of Ohio and known as 456 Town Street, Apartment # 102, Columbus, Ohio

43221.

2. The term of this tenancy expired on September 30, 2002.

3. Defendants have violated the terms of the written lease agreement by failing to pay rent

in a timely fashion for the month of September, 2002 and have held over the term of the

tenancy without permission or authorization of the Plaintiff.

4. Defendants are presently in violation of the terms of the lease.
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5. Plaintiff caused a three-day notice to vacate (a true and accurate copy of which has been

attached hereto as exhibit b) to be placed upon the door of Defendants’ residence on

September 17, 2002.

6. Defendants are in breach and are still presently holding possession of the premises

against the wishes of the Plaintiff.

Second Claim for Relief:  Monetary Damages

7. Defendants have failed to pay rent for the month of September, 2002, in the amount of

$515.00.

8. Defendants’ failure to pay rent to Plaintiff is a breach of the terms of the lease agreement

signed between Defendants and Plaintiff.

9. Defendants’ breach of the lease agreement has caused damages to the Plaintiff in the

amount of $515.00.

Wherefore, Plaintiff demands a writ of restitution for the premises so that possession

may be returned to Plaintiff, along with damages in the amount of $515.00 which will fully

and fairly compensate it for its damage together with attorney fees, costs, and any other

relief, both legal or equitable to which it may be entitled.

Respectfully submitted,

____________________________________
Larry Landlord
123 East Main Street
AnyTown, Ohio
(614) 111-1111
Plaintiff Pro Se
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2. The Discovery Period
Once the Complaints and Answers have been filed, you will start into what is called

the Discovery Period.  A long time ago, the Court system decided that it did not like to have
its cases decided upon surprises and ambushes.  To see how the system used to work before
the Discovery Rules were implemented, you need only to watch an episode of the old
television show Perry Mason.

The Courts decided that if each of the parties knew what the other party had on each
other (evidence wise), a lot of cases would get resolved earlier in the process through
settlement.  Courts always favor settlement over trial.  Nine out of ten cases are settled, and if
they weren’t, if you think that wait for trial is long right now, try it when no one is settling
cases.  Thus the Discovery Rules were adopted.

Most courts' local rules state that discovery requests do not have to be filed with the
court, but are to be handled informally between the parties unless there is a dispute wherein
guidance or an order of the court is needed.  Whenever you send out discovery, it is usually
permissible to file a one page notice with the court that you have sent discovery to the other
party.  A sample notice is provided at the end of this chapter.

a. Requests for Production of Documents
You can send your opponent in litigation Requests for Production of Documents,

asking for copies of everything that they have in their possession that may be useful to your
side at trial.  If you don’t have a legible copy of the contract, you can request that the other
side provide it to you.  If you don’t have a copy of the letter that the debtor sent to you telling
you he was not going to hold up his end of the bargain, then you can request it.  Your debtor
can ask for documents like repair records and bills for material and labor if you are alleging
that the debtor caused property damages.  You can ask for pictures or videos if they exist and
bear upon the case.

I have provided a sample Request for Production of Documents immediately below.
You don’t have to follow it exactly.  You can alter and add requested documents as needed.
So long as the documents you request are relevant to the lawsuit or reasonably calculated to
lead to the production of relevant evidence, and so long as the documents sought aren’t
privileged or unduly burdensome to obtain, the court should require that the opposing party
produce them:
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IN THE MUNICIPAL COURT OF FRANKLIN COUNTY
CIVIL DIVISION

Larry Landlord, : Case No. 2003 CVG 456

Plaintiff, : Judge:

v. : Plaintiff’s First Request

Thomas Tenant, et al., : for Production of Documents

Defendants. :

PLAINTIFF’S FIRST REQUEST FOR PRODUCTION OF DOCUMENTS

Pursuant to Rule 34 of the Ohio Rules of Civil Procedure, Plaintiff requests that the
Defendant, Thomas Tenant, produce for inspection and copying the documents described below.
The documents should be produced at 123 East Main Street at 5:00 P.M. on or before the ___
day of _____________, 20___.

DEFINITIONS

As used herein, the following terms shall mean:

1. “Defendant” refers to Thomas Tenant, the defendant in this action, his subsidiaries and
affiliates, his present and former employees, agents, officers, and directors, and all other
persons who have acted or purported to act on its behalf or under his control.

2. “Document” shall mean each and every document, however produced or reproduced, in
the possession, custody or control of Defendant, regardless of the origin or location,
whether an original, identical, copy, draft, or non-identical copy, whether an official or
unofficial document, including, but not limited to:
a. minutes, notes, comments, worksheets, summaries, records or other

reports concerning meetings, conferences, visits, surveys, inspections,
statements, interviews or telephone conversations;

b. inter-office and intra-office memoranda;
c. books, manuals, pamphlets, bulletins, circulars, instructions, work papers,

transcripts, reports, memoranda, summaries, studies, analyses, evaluations,
worksheets, invoices, contracts, journals, logs, files;

d. statistical records, diaries, calendars, travel and telephone logs, and
appointment books;

e. correspondence and telegrams, envelopes and other wrappers and
packaging;

f. graphs, charts and maps;
g. transcripts of verbal testimony or statements;
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h. checks, check stubs and money orders, travel vouchers, receipts, returns;
I. reports of experts;
j. affidavits;
k. balance sheets, profit and loss statements, books of account, statements of

account, and other financial data;
l. financial data, analyses, statistical and other forecasts, projections or

budgets;
m. teletypes, telefax, electronic mail;
n. printouts or other stored information from computers or other information

retrieval systems;
o. photographic matter or sound reproduction, however produced or

reproduced, including, but not limited to, photographs, microfiche,
microfilm, videotapes, recordings, motion pictures, tapes, cassettes and
discs; and

p. any other written, printed, recorded or graphic matter.

3. The term “document” shall also be construed so as to include in each document request a
request for every document that revises, amends, changes, modifies, supersedes, replaces
or otherwise alters any document identified by Defendant.

INSTRUCTIONS

1. The same document or documents may be responsive to more than one request.  The
presence of such duplication is not to be considered as narrowing or limiting each
individual request.  Where a document is requested by more than one numbered
paragraph of this request, only one copy of the document need be produced, unless the
copies are different because of markings, deletions, notations or marginal notes.

2. If there is an objection to the production of any document or part thereof, as to each such
document state:
a. its name or title or describe it in detail;
b. its author(s);
c. the person to whom it was sent;
d. its date;
e. the subject matter of the writing;
f. its present location; and
g. the basis for your objection.

3. If any document responsive to any request is no longer in your possession or control, or
no longer in existence, then for each such document state whether it:
a. has been destroyed; or
b. is missing or lost;
c. has been sent to another person or entity.
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Also, please explain the circumstances surrounding the disposition of the document and
state the date it was disposed of.

4. This request is continuing in nature.  Defendant shall produce for inspection and copying
all documents requested herein which are currently unavailable to Defendant, but which
come into existence or become available to it at any time prior to or during the trial of
this action.

DOCUMENTS TO BE PRODUCED

1. Copies of any and all correspondence between the Plaintiffs and the Defendants.

2. Any and all documents evidencing damages done by the Defendants to 789 North High

Street, Columbus, Ohio (hereinafter “The Apartment”).

3. Any and all documents evidencing payments made by Defendant to Plaintiff.

4. Any and all document evidencing any damages Defendant has sustained because of the

actions of the Plaintiff.

5. Any documents showing attempts by the Plaintiff has failed to mitigate damages.
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6. Copies of any and all documents purporting to be the rental agreement between the

Plaintiff and the Defendants.

7. Any and all documents evidencing the condition of the premises when the Defendants

moved into The Apartment.

8. Any and all documents evidencing the condition of the premises when the Defendants

moved out of The Apartment.

9. Copies of any and all documents Defendant has relied upon in asserting any defense or

affirmative defense in this matter.

10. Copies of any and all documents Defendant intends to use at the trial of this matter.
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11. Copies of any and all documents Defendant has relied upon to assert any counterclaims in

this matter.

Respectfully submitted,

______________________________
Larry Landlord
123 East Main Street
Columbus, Ohio
(614)111-1111
Plaintiff Pro Se

Certificate of Service

The undersigned hereby certifies that a true and accurate copy of the foregoing was
served upon Thomas Tenant, at 456 West Main Street, Columbus, Ohio 43201 by ordinary U.S.
Mail, postage pre-paid this ___ day of ____________, 20____.

______________________________
Larry Landlord
Plaintiff Pro Se
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If the debtor answers your request for production of documents by saying that he does
not have any of these things, then he may have a hard time proving his case or defending
against your case without them.  If he tells you that he doesn’t have them and then tries to
introduce them at trial, the Judge may not allow the landlord to use them, and if he does
exclude them, he will ignore them when it comes to making his decision.

If your debtor has the documents you want, but ignores your requests, you can file a
Motion to Compel Production of Documents pursuant to Civil Rule 37.  You must first have
made several informal attempts to convince the landlord to turn over the documents without
involving the Court.  I usually send out letters (retaining copies) and make phone calls
(logging each).  I have provided a sample of a Motion to Compel Production of Documents
below:
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IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO
CIVIL DIVISION

Larry Landlord., : Case No. 02 CV 11 13331

Plaintiff, : Judge:

v. : Plaintiff’s Motion To Compel

Thomas Tenant, et al., : Production of Documents

Defendants. :

PLAINTIFFS’ MOTION TO COMPEL DISCOVERY RESPONSES

Now comes the Plaintiff, and make this Motion to Compel Discovery Pursuant to Rule 37

of the Ohio Rules of Civil Procedure.  Plaintiff respectfully urges this Court to grant this Motion

and award attorneys fees for the costs of bringing it for the reasons more fully set forth in the

Memorandum in Support attached below.

Respectfully submitted,

__________________________________________
Larry Landlord
123 East Main Street
Columbus, Ohio
(614) 111-1111
Plaintiff Pro Se

Memorandum in Support

I.  Introduction and Factual Background

Plaintiffs filed and sent to Defendant a Request for Production of Documents on April 2,

2003.  The deadline for answering this Request passed and Plaintiff sent Defendant several

letters requesting compliance with the discovery deadlines.  Copies of these letters have been

attached to this Motion to Compel as Exhibits.  Further, Plaintiff counsel has called Defendant
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on June 5, 2003 and left a voicemail message in an attempt to resolve this matter informally.

Despite these informal attempts to resolve this discovery dispute, none of the requested

documents have been provided to the Plaintiffs.

II.  Legal Argument

As of the time of the filing of this Motion, no documents have been received by the

Plaintiff.  Plaintiff needs this material to assess whether he wishes to pursue further discovery

(depositions may be necessary), draft motions for summary judgment, intelligibly discuss

settlement offers, etc.   Responses to the Requests for Production of Documents are almost two

months overdue.  Further delay of this matter will prejudice the Plaintiff in his efforts to prepare

for trial.  Plaintiff is concerned that justice delayed is justice denied.

Ohio Civil Rule 37 provides as follows:

 (A) Motion for order compelling discovery. Upon reasonable notice to other
parties and all persons affected thereby, a party may move for an order
compelling discovery as follows: . . .

(2) Motion. If a deponent fails to answer a question propounded or
submitted under Rule 30 or Rule 31, or a party fails to answer an
interrogatory submitted under Rule 33, or if a party, in response to
a request for inspection submitted under Rule 34, fails to respond
that inspection will be permitted as requested or fails to permit
inspection as requested, the discovering party may move for an
order compelling an answer or an order compelling inspection in
accordance with the request . . . .

(4) Award of expenses of motion. If the motion is granted, the
court shall, after opportunity for hearing, require the party or
deponent who opposed the motion or the party or attorney advising
such conduct or both of them to pay to the moving party the
reasonable expenses incurred in obtaining the order, including
attorney's fees, unless the court finds that the opposition to the
motion was substantially justified or that other circumstances make
an award of expenses unjust.
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(E) Before filing a motion authorized by this rule, the party shall make a
reasonable effort to resolve the matter through discussion with the attorney,
unrepresented party, or person from whom discovery is sought. The motion shall
be accompanied by a statement reciting the efforts made to resolve the matter in
accordance with this section.

In this case, reasonable efforts to obtain discovery from Defendant have been

unsuccessful.  Also attached is an Affidavit pursuant to Civ. R. 37(E) reciting the effort that

Plaintiff made to resolve this matter.

III. Conclusion

Because the time to prepare for trial is growing short, and because further delay in

producing the requested discovery from the Defendant would prejudice the Plaintiff, and because

Plaintiff has attempted informal resolution of this matter but have been unsuccessful, Plaintiff

respectfully requests that this Court grant its Motion to Compel Discovery Responses.

Respectfully submitted,

____________________________________
Larry Landlord
123 East Main Street
Columbus, Ohio
(614)111-1111
Plaintiff Pro Se
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AFFIDAVIT IN SUPPORT OF PLAINTIFF

STATE OF OHIO )
) SS:

COUNTY OF FRANKLIN )

Larry Landlord, first being duly sworn according to law, deposes and says as follows:

1. That I am over the age of 18 years and I have personal knowledge of the facts within this

affidavit

2. That I am the Plaintiff in the instant action.

3. That on April 2, 2003, I sent a Request for Production of Documents to Defendant.

4. That I have made several informal attempts to resolve this matter, true and accurate

copies of which are attached to this affidavit as Exhibits as well as a phone call on June 5,

2003.

5. That I have received no documents responsive to my requests, nor any response at all

regarding when the documents would be produced.

6. That without these documents I am unable to proceed further in the case.

7. That further delay will prejudice my case against the Defendants.

8. Further, Affiant Sayeth Naught.

__________________________
Larry Landlord

Sworn to before me and subscribed in my presence this____ day of ____________,
20___.

____________________________
Notary Public, State of Ohio
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Certificate of Service

The undersigned hereby certifies that a true copy of the foregoing was served upon
Defendant Thomas Tenant at 456 West Main Street, Columbus, Ohio by ordinary U.S. Mail this
____ day of _____________, 20___.

______________________________
Larry Landlord
Plaintiff Pro Se
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Naturally, it will be necessary to make changes to the above motion and affidavit to fit
your particular situation.  But you can use the above as a model for your Motion to Compel.
If the Court finds your motion well taken and grants it, the Judge will issue an entry of
decision commanding the debtor to produce the documents by a certain date.  The debtor’s
failure to so produce them at that point will result in the debtor falling out of favor with the
Judge.  The Judge may sanction him by finding him in contempt of court (with the possibility
of jail time), exclude the documents at trial, and/or may even dismiss the debtor’s causes of
action against you (if any) and grant you a victory right there and then.

b. Interrogatories
After you have seen all the documents that you want to see, you may wish to send

Interrogatories to the other side.  You can send each Defendant up to 40 Interrogatories.
Interrogatories are questions that the other side must answer, and must swear to the answer’s
truth via an attached affidavit (a statement signed in front of a notary that all of the responses
are true).

Let’s say you are landlord suing your tenant for failure to pay rent for the months of
June, July and August, 2007.  You can ask when the defendant claims the rental payments
were made, and to whom they were sent.  If there are counterclaims against you, you can ask
the tenant to describe how he has been damaged by your actions.  You can ask who the tenant
knows that has information pertinent to the case and what they are likely to say.  You can ask
just about anything that you are curious about that is either relevant to your case or reasonably
calculated to lead you to information that is relevant to your case.  If the Defendant ignores
your interrogatories, you can file a motion to compel here too.

Keep in mind that the new Rule 33 requires that you send your interrogatories to the
opposing party both in a printed format and in electronic format.  That way the opposing party
can just load the interrogatories onto his computer and fill in his answers, print them out, and
send them back to you after signing them in front of a notary.  I have included a sample set of
Interrogatories immediately below:
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IN THE MUNICIPAL COURT OF FRANKLIN COUNTY, OHIO
REGULAR DIVISION

Larry Landlord, : Case No.  2004 CVF 015854

Plaintiff, : Judge:

: Plaintiff’s First Request for

Thomas Tenant, : Interrogatories from Defendant

Defendant. :

PLAINTIFF’S FIRST REQUEST FOR INTERROGATORIES FROM DEFENDANT

I. INSTRUCTIONS AND DEFINITIONS

Pursuant to Rule 33 of the Ohio Rules of Civil Procedure, Defendant is required to
answer the following interrogatories fully, in writing, and under oath, and to serve a copy of the
Answer upon the Plaintiff within twenty-eight (28) days from the date of receipt.

A. Where the identity of a person is requested, state full name, home address, and
also business address, if known.

B. Unless otherwise indicated, these interrogatories refer to the time, place and
circumstances and occurrences set forth in Plaintiff’s Complaint.

C. Where knowledge or information in possession of a party is requested, such a
request includes knowledge of the party’s agents, representatives, and employees.
Where answer is made by a corporate Defendant, state the name, address and title
of the person supplying the information as well as the source of this information.

D. The pronoun “you” refers to the party to whom these interrogatories are addressed
and the persons mentioned in paragraph C above.

E. You are under a duty to seasonably supplement your responses to these
interrogatories, in accordance with Rule 26 (E) of the Ohio Rules of Civil
Procedure.

II. INTERROGATORIES

1. State the name of any person providing information in answer to any of the following

interrogatories.
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Answer:

2. Please identify any payments you have made to the Plaintiff for the property located at

789 North High Street, Anytown, Ohio.

Answer:

3. Please identify any persons you know of who have knowledge of the facts of this case.

Answer:

4. For any person listed above, please state what such person(s) knows about the case.

Answer:

5. If you are claiming that any of the physical damage to the Apartment was caused by

someone other than yourself, please identify the damage, its location, when it was caused,

and who and/or what caused the damage.

Answer:
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6. If you are claiming that you paid any of the amounts of rent which are alleged to be due

and owing in the complaint filed in this matter, please identify which amounts of rent

were paid, who paid them, to whom they were paid, and when they were paid.

7. If you are asserting as a defense that the Plaintiff has failed to mitigate his damages,

please identify what facts and/or evidence you are relying upon in making this assertion.’

Answer:

STATE OF OHIO )
) SS: VERIFICATION

COUNTY OF )

_______________________, Thomas Tenant first being duly sworn according to law,
deposes and says as follows:

I have read the foregoing Answers to Interrogatories, and to the best of my knowledge,
information, and belief, they are true and correct.

____________________________________
Thomas Tenant

Sworn to before me and subscribed in my presence this____ day of ___________, 20___.

____________________________________
Notary Public, State of Ohio

Respectfully submitted,

______________________________
Larry Landlord
123 East Main Street
Columbus, Ohio
(614)111-1111
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Plaintiff Pro Se

Certificate of Service

The undersigned hereby certifies that a true and accurate copy of the foregoing was
served upon by ordinary U.S. Mail, postage pre-paid this ___ day of _____________. 20____.

______________________________
Larry Landlord
Plaintiff Pro Se
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c. Requests for Admissions and How They Can Help You

Civil Rule 36 allows one party to a civil lawsuit to send to the other party what are called
Requests for Admissions.  The idea is that in every lawsuit, there are certain things that both
parties agree on.  Since all of the elements to any claim for relief must be established by some
form of evidence (the court will assume nothing), Requests for Admissions are a time saving and
resource saving way of identifying those things upon which the parties agree.

Rule 36 states in pertinent part as follows:

(A)  Availability; procedures for use. --A party may serve upon any other party a
written request for the admission, for purposes of the pending action only, of the
truth of any matters within the scope of Rule 26(B) set forth in the request, that
relate to statements or opinions of fact or of the application of law to fact,
including the genuineness of any documents described in the request. Copies of
documents shall be served with the request unless they have been or are otherwise
furnished or made available for inspection and copying. The request may, without
leave of court, be served upon the plaintiff after commencement of the action and
upon any other party with or after service of the summons and complaint upon
that party. A party serving a request for admission shall provide the party served
with both a printed and an electronic copy of the request for admission. The
electronic copy shall be provided on computer disk, by electronic mail, or by
other means agreed to by the parties. A party who is unable to provide an
electronic copy of a request for admission may seek leave of court to be relieved
of this requirement.

Each matter of which an admission is requested shall be separately set forth. The
party to whom the requests for admissions have been directed shall quote each
request for admission immediately preceding the corresponding answer or
objection. The matter is admitted unless, within a period designated in the request,
not less than twenty-eight days after service thereof or within such shorter or
longer time as the court may allow, the party to whom the request is directed
serves upon the party requesting the admission a written answer or objection
addressed to the matter, signed by the party or by the party's attorney. If objection
is made, the reasons therefore shall be stated. The answer shall specifically deny
the matter or set forth in detail the reasons why the answering party cannot
truthfully admit or deny the matter. A denial shall fairly meet the substance of the
requested admission, and when good faith requires that a party qualify his or her
answer, or deny only a part of the matter of which an admission is requested, the
party shall specify so much of it as is true and qualify or deny the remainder. An
answering party may not give lack of information or knowledge as a reason for
failure to admit or deny unless the party states that he or she has made reasonable
inquiry and that the information known or readily obtainable by the party is
insufficient to enable the party to admit or deny. A party who considers that a
matter of which an admission has been requested presents a genuine issue for trial
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may not, on that ground alone, object to the request; the party may, subject to the
provisions of Rule 37(C), deny the matter or set forth reasons why the party
cannot admit or deny it.

The party who has requested the admissions may move for an order with respect
to the answers or objections. Unless the court determines that an objection is
justified, it shall order that an answer be served. If the court determines that an
answer does not comply with the requirements of this rule, it may order either that
the matter is admitted or that an amended answer be served. The court may, in
lieu of these orders, determine that final disposition of the request be made at a
pretrial conference or at a designated time prior to trial. The provisions of Rule
37(A)(4) apply to the award of expenses incurred in relation to the motion.

(B)  Effect of admission. --Any matter admitted under this rule is conclusively
established unless the court on motion permits withdrawal or amendment of the
admission. Subject to the provisions of Rule 16 governing modification of a
pretrial order, the court may permit withdrawal or amendment when the
presentation of the merits of the action will be subserved thereby and the party
who obtained the admission fails to satisfy the court that withdrawal or
amendment will prejudice the party in maintaining his action or defense on the
merits. Any admission made by a party under this rule is for the purpose of the
pending action only and is not an admission by him for any other purpose nor
may it be used against the party in any other proceeding.

(C)  Document containing request for admission. --If a party includes a request
for admission in a document containing any other form of discovery, the party
shall include a caption on the document that indicates the document contains a
request for admission. A party is not required to respond to requests for admission
that are not made in compliance with this division.

As you can see from the above rule, any request for admission properly sent to the
opposing party which goes unanswered for more than 28 days will be deemed admitted.  This
means that the matter will be conclusively established at trial.  Let’s say you sent out the
following requests for admissions:

1. Admit that the Defendant owes the Plaintiff $1,000.00.
2. Admit that the Plaintiff owes the Defendant nothing.
3. Admit that Defendant breached his contract with the Plaintiff, damaging him in the

amount of $1,000.00.

If the Defendant does not respond to these requests for admissions, then the Plaintiff will
be in the driver’s seat as far as the lawsuit is concerned.  Unless the Defendant can come up with
a good reason why the Requests for Admissions were not answered, and unless the Defendant
has a very sympathetic judge, then the case is pretty much over.  You can move for summary
judgment, and once it is granted, you can proceed on to the collections stage.
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While the rule states that the Requests for Admissions are admitted by operation of law
once they remain unanswered for 28 days after they are received by the opposing party, the best
practice is to file a Motion to Deem Admissions Admitted.  In this motion, a sample of which is
attached hereto (from an actual case I filed.  I have also attached the court’s entry from that case
granting summary judgment to show you how a court may deal with the issue), you will want to
lay out for the court both in the motion and in an attached affidavit, the facts of the situation
relating to the Admissions Requests you sent, together with your argument for the admissions to
be deemed admitted.  If the Court grants your motion, then you are in an excellent position.

The trouble with depending upon requests for admissions as a cheap substitute for victory
on the merits is that courts like to see cases decided upon their merits rather than upon the
procedure.  Something rings hollow for a judge when one party sticks it to the other using
requests for admissions, especially if the other party is unsophisticated.  Thus, upon a motion
from the other side to withdraw and amend their admissions, you may see the court grant such
relief.

Such relief, if properly granted, will take the form of a motion by the opposing party to
withdraw and amend their admissions.  If the court grants this motion, then your opponent will
have an opportunity to file responses to the Requests for Admission.

There are different ways of convincing a court not to allow the other side to withdraw and
amend its admissions.  The first is by convincing the court that the other side is playing games
with the lawsuit.  If you can show the court that the other side is not taking the matter seriously,
some admissions against that other side may be just what the doctor ordered to make them see
the seriousness of the litigation.

Second, you should show the court that you gave the other side every chance in the world
to reply in time.  Whenever I send out Requests for Admissions in a lawsuit, I send out several
follow up letters after the deadline in which I warn the other side that their responses are due.
This makes it a lot harder for the other side to explain to the judge why they missed the deadline.
I will often send the requests for admission to the other party by certified mail so that they cannot
claim not to have received them.

Another way of doing it would be to show some prejudice that would result to you if the
court allowed the other side to withdraw and amend its admissions.  Perhaps you tossed out some
evidence that you no longer need now that the admissions were deemed admitted.  Perhaps you
didn’t buy airline tickets at the best three week out rate for a witness or cancelled the hotel
reservations you made for that witness because you figured his testimony would no longer be
needed now that you had your admissions deemed admitted.

If you can show that the other side has not responded to any other discovery either, then
you can combine the two reasons above quite nicely.  A party who does not respond to discovery
requests like a Rule 34 Request for Production of Documents, a Rule 33 Request for
Interrogatories, or requests for times when you can take Rule 26 depositions is not taking the
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lawsuit seriously.  Further, since Requests for Admissions are deemed admitted by operation of
law if not answered within 28 days, you can argue to the court that the admissions are the only
meaningful discovery that you have from the other side.

Another technique that may make a court unlikely to allow the other side to withdraw and
amend its admissions is specificity.  The admissions numbered 1, 2 and 3 above, are very general
admissions.  When drafting Requests for Admissions, you should familiarize yourself with the
elements of each of the claims for relief you are asserting in your lawsuit.  That way, you can put
in an admission on each fact which establishes an element of your claim.

Simply putting in a shotgun admission like “Admit you stole $400.00 from Plaintiff” is
not as good as the following set of requests:  “Admit that on April 15, 2007, you entered into
Plaintiffs garage.  “Admit that when you entered Plaintiff’s garage on April 15, 2007, you did
not have permission to do so.”  “Admit that while you were in Plaintiff’s garage on April 15,
2007 that you found and removed $400.00.”  “Admit that this $400.00 was the property of the
Plaintiff and that you did not have permission to take it.”  Judges are more likely to hold a non-
answering party to specifically crafted admissions which deal with facts in contention rather than
a coverall admission which summarily dispenses with the lawsuit.

Attached hereto is a sample Request for Admissions which is specifically crafted for
Ohio landlords seeking recovery from their tenants.  This request for admissions is designed for a
landlord who is suing over two months’ rent and the tenant has raised the defense that the
landlord has failed to mitigate his damages.  The request is also designed to deal with the
Defendant/Tenant’s counterclaim that his security deposit was wrongfully withheld.

Please note that there is nothing magic about the exact wording I am using below.  You
can (and should) feel free to change the language of the admissions requests to fit your specific
situation.

Lastly, you should be aware that the current Rule 36 requires that you send the requests
for admissions in an electronic format to the opposing party as well as on paper.  This is a time
saving device that the courts have come up with.  It allows the other party to simply load up the
document onto his/her computer, insert the answers in the appropriate spaces, print it out, and
send it back to you.  In selecting which electronic format to use, it is best to use one that can be
manipulated electronically.  Thus a .pdf format is little more use than sending another paper
copy.  Better to use MS Word or WordPerfect so that the opposing party can make the additions
right into the document and then print it out.
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IN THE MUNICIPAL COURT OF FRANKLIN COUNTY, OHIO

Larry Landlord, : Case No.

Plaintiff, : Judge:

v. : Plaintiff’s Request for

Thomas Tenant, : Admissions Pursuant to

Defendant. : Civil Rule 36

PLAINTIFF’S REQUEST FOR ADMISSIONS PURSUANT TO CIVIL RULE 36

Now comes Plaintiff and serves upon the Defendant the following Requests for

Admissions pursuant to Civil Rule 36.  Answers to these requests should be provided to the

Plaintiff at his offices at 123 East Main Street, Anytown, Ohio no later than 5:00 p.m. on the ___

day of _________, 20__.

1. Admit that Plaintiff and Defendant entered into a written lease agreement for the

rented premises at 456 West Town Street, Anytown, Ohio.

2. Admit that attached Exhibit A is a true and accurate copy of the lease agreement

between Plaintiff and Defendant.

3. Admit that pursuant to the terms of this lease agreement, Defendant owes Plaintiff

rent in the sum of $1,000.00 per month.
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4. Admit that Defendant has breached the rental agreement with the landlord by

failing to pay the rent for April and May of 2007.

5. Admit that Plaintiff has suffered damages from Defendant’s breach of the lease

agreement with Plaintiff in the amount of $2,000.00.

6. Admit that Plaintiff promptly cleaned the apartment after the Defendant left and

placed a for rent sign in the window.

7. Admit that Plaintiff has listed the apartment as being for rent in local newspapers.

8. Admit that Plaintiff has shown the apartment to several prospective tenants.

9. Admit that none of these tenants has offered to sign a lease agreement for this

apartment.
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10. Admit that the Defendant damaged the apartment beyond normal wear and tear.

11. Admit that the Defendant’s actions in damaging the apartment caused the landlord

to incur $1,500.00 in costs to clean and repair the apartment.

12. Admit that the attached exhibits B, C, D, and E are true and accurate pictures of

the condition the Defendant left the apartment in when possession of the

apartment was returned.

13. Admit that no portion of the Defendant’s security deposit was wrongfully

withheld by the Plaintiff.

Respectfully submitted,

Larry Landlord
123 East Main Street
Anytown, Ohio
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(614)111-1111
Plaintiff Pro Se

Certificate of Service

The undersigned hereby certifies that a true and accurate copy of the foregoing was
served both in writing and in electronic format upon the Defendant by first class U.S. Mail,
postage pre-paid, this ____ day of ____________, 20___.

Larry Landlord
Plaintiff Pro Se
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IN THE MUNICIPAL COURT OF FRANKLIN COUNTY, OHIO
CIVIL DIVISION

Patrick McGreevy, : Case No. 2006 CVG 034401

Plaintiff, : Judge:  Barrows

v. : Defendant’s Motion to Compel

Rick Bassler, : Discovery and Deem Admissions

Defendant. : Admitted

DEFENDANT RICK BASSLER’S MOTION TO COMPEL PRODUCTION OF
DOCUMENTS AND DEEM ADMISSSIONS ADMITTED.

I. Introduction and Factual Background

This matter arises out of a landlord/tenant dispute.  Defendant sent a Request for

Production of Documents pursuant to Civ. R. 34 and Requests for Admissions pursuant to Civ.

R. 36 to the Plaintiff in this matter on January 2, 2006.  Plaintiff has not seen fit to respond to

these discovery requests.  On December 14 and 15, 2006, this Court filed Entries, one of which

was in the nature of a scheduling order which set a deadline of February 2, 2007 for filing all

motions related to discovery in this case.

II. Law and Argument

A. Ohio Civil Rule 37

Ohio Civil Rule 37 covers the failure of a party to promptly respond to a discovery

request such as a Request for Production of Documents and provides in pertinent part as follows:

(A)   Motion for order compelling discovery.  --Upon reasonable notice to other
parties and all persons affected thereby, a party may move for an order
compelling discovery as follows:

(1) Appropriate court. A motion for an order to a party or a
deponent shall be made to the court in which the action is pending.
(2) Motion. If a deponent fails to answer a question propounded or
submitted under Rule 30 or Rule 31, or a party fails to answer an
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interrogatory submitted under Rule 33, or if a party, in response to
a request for inspection submitted under Rule 34, fails to respond
that inspection will be permitted as requested or fails to permit
inspection as requested, the discovering party may move for an
order compelling an answer or an order compelling inspection in
accordance with the request. On matters relating to a deposition on
oral examination, the proponent of the question may complete or
adjourn the examination before he applies for an order.

(3) Evasive or incomplete answer. For purposes of this subdivision
an evasive or incomplete answer is a failure to answer.

(4) Award of expenses of motion. If the motion is granted, the
court shall, after opportunity for hearing, require the party or
deponent who opposed the motion or the party or attorney advising
such conduct or both of them to pay to the moving party the
reasonable expenses incurred in obtaining the order, including
attorney's fees, unless the court finds that the opposition to the
motion was substantially justified or that other circumstances make
an award of expenses unjust.

If the motion is denied, the court shall, after opportunity for
hearing, require the moving party or the attorney advising the
motion or both of them to pay to the party or deponent who
opposed the motion the reasonable expenses incurred in opposing
the motion, including attorney's fees, unless the court finds that the
making of the motion was substantially justified or that other
circumstances make an award of expenses unjust.
If the motion is granted in part and denied in part, the court may
apportion the reasonable expenses incurred in relation to the
motion among the parties and persons in a just manner.

(B)   Failure to comply with order.
(1) If a deponent fails to be sworn or to answer a question after
being directed to do so by the court, the failure may be considered
a contempt of that court.

(2) If any party or an officer, director, or managing agent of a party
or a person designated under Rule 30(B)(5) or Rule 31(A) to
testify on behalf of a party fails to obey an order to provide or
permit discovery, including an order made under subdivision (A)
of this rule and Rule 35, the court in which the action is pending
may make such orders in regard to the failure as are just, and
among others the following:

(a) An order that the matters regarding which the order was
made or any other designated facts shall be taken to be
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established for the purposes of the action in accordance
with the claim of the party obtaining the order;

(b) An order refusing to allow the disobedient party to
support or oppose designated claims or defenses, or
prohibiting him from introducing designated matters in
evidence;

(c) An order striking out pleadings or parts thereof, or
staying further proceedings until the order is obeyed, or
dismissing the action or proceeding or any part thereof, or
rendering a judgment by default against the disobedient
party;
(d) In lieu of any of the foregoing orders or in addition
thereto, an order treating as a contempt of court the failure
to obey any orders except an order to submit to a physical
or mental examination;
(e) Where a party has failed to comply with an order under
Rule 35(A) requiring him to produce another for
examination, such orders as are listed in subsections (a),
(b), and (c) of this subdivision, unless the party failing to
comply shows that he is unable to produce such person for
examination.

In lieu of any of the foregoing orders or in addition thereto, the
court shall require the party failing to obey the order or the
attorney advising him or both to pay the reasonable expenses,
including attorney's fees, caused by the failure, unless the court
expressly finds that the failure was substantially justified or that
other circumstances make an award of expenses unjust.

(C)   Expenses on failure to admit.  --If a party, after being served with a request
for admission under Rule 36, fails to admit the genuineness of any documents or
the truth of any matter as requested, and if the party requesting the admissions
thereafter proves the genuineness of the document or the truth of the matter, he
may apply to the court for an order requiring the other party to pay him the
reasonable expenses incurred in making that proof, including reasonable
attorney's fees. Unless the request had been held objectionable under Rule 36(A)
or the court finds that there was good reason for the failure to admit or that the
admission sought was of no substantial importance, the order shall be made…

(E)   Duty to resolve.  --Before filing a motion authorized by this rule, the party
shall make a reasonable effort to resolve the matter through discussion with the
attorney, unrepresented party, or person from whom discovery is sought. The
motion shall be accompanied by a statement reciting the efforts made to resolve
the matter in accordance with this section.
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In this matter, Defendant sent a Request for Production of Documents to the Plaintiff on

January 2, 2007.  No response was ever received.  Given the short timelines set by the court for

the filing of motions relating to discovery, Defendant has not been able to make informal efforts

to resolve the dispute without involving the court.  But the documents requested by the

Defendant are relevant to the case in that they relate to the defenses of the Defendant and to his

counterclaims against the Plaintiff.  Plaintiff’s refusal to provide these documents has prejudiced

the Defendant in that he is unable to prepare for his case without them.  This matter has been set

for trial on March 5, 2007.

B. Court Should Deem Requested Admissions Admitted

Defendant sent Plaintiff a Request for Admissions on January 2, 2007.  Civil Rule 36

deals with Requests for Admissions, and states as follows:

(A)  Availability; procedures for use. --A party may serve upon any other party a
written request for the admission, for purposes of the pending action only, of the
truth of any matters within the scope of Rule 26(B) set forth in the request, that
relate to statements or opinions of fact or of the application of law to fact,
including the genuineness of any documents described in the request. Copies of
documents shall be served with the request unless they have been or are otherwise
furnished or made available for inspection and copying. The request may, without
leave of court, be served upon the plaintiff after commencement of the action and
upon any other party with or after service of the summons and complaint upon
that party. A party serving a request for admission shall provide the party served
with both a printed and an electronic copy of the request for admission. The
electronic copy shall be provided on computer disk, by electronic mail, or by
other means agreed to by the parties. A party who is unable to provide an
electronic copy of a request for admission may seek leave of court to be relieved
of this requirement.

Each matter of which an admission is requested shall be separately set forth. The
party to whom the requests for admissions have been directed shall quote each
request for admission immediately preceding the corresponding answer or
objection. The matter is admitted unless, within a period designated in the request,
not less than twenty-eight days after service thereof or within such shorter or
longer time as the court may allow, the party to whom the request is directed



40

serves upon the party requesting the admission a written answer or objection
addressed to the matter, signed by the party or by the party's attorney. If objection
is made, the reasons therefore shall be stated. The answer shall specifically deny
the matter or set forth in detail the reasons why the answering party cannot
truthfully admit or deny the matter. A denial shall fairly meet the substance of the
requested admission, and when good faith requires that a party qualify his or her
answer, or deny only a part of the matter of which an admission is requested, the
party shall specify so much of it as is true and qualify or deny the remainder. An
answering party may not give lack of information or knowledge as a reason for
failure to admit or deny unless the party states that he or she has made reasonable
inquiry and that the information known or readily obtainable by the party is
insufficient to enable the party to admit or deny. A party who considers that a
matter of which an admission has been requested presents a genuine issue for trial
may not, on that ground alone, object to the request; the party may, subject to the
provisions of Rule 37(C), deny the matter or set forth reasons why the party
cannot admit or deny it.

The party who has requested the admissions may move for an order with respect
to the answers or objections. Unless the court determines that an objection is
justified, it shall order that an answer be served. If the court determines that an
answer does not comply with the requirements of this rule, it may order either that
the matter is admitted or that an amended answer be served. The court may, in
lieu of these orders, determine that final disposition of the request be made at a
pretrial conference or at a designated time prior to trial. The provisions of Rule
37(A)(4) apply to the award of expenses incurred in relation to the motion.

(B)  Effect of admission. --Any matter admitted under this rule is conclusively
established unless the court on motion permits withdrawal or amendment of the
admission. Subject to the provisions of Rule 16 governing modification of a
pretrial order, the court may permit withdrawal or amendment when the
presentation of the merits of the action will be subserved thereby and the party
who obtained the admission fails to satisfy the court that withdrawal or
amendment will prejudice the party in maintaining his action or defense on the
merits. Any admission made by a party under this rule is for the purpose of the
pending action only and is not an admission by him for any other purpose nor
may it be used against the party in any other proceeding.

(C)  Document containing request for admission. --If a party includes a request
for admission in a document containing any other form of discovery, the party
shall include a caption on the document that indicates the document contains a
request for admission. A party is not required to respond to requests for admission
that are not made in compliance with this division.
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Plaintiff has not responded to the requests for Admissions sent to him on January 2, 2007.

By operation of law, these Requests for Admissions are admitted.  This Court should then grant

the Defendant’s motion to deem these admissions admitted by the Plaintiff and to rule that the

matters referred to within the requests are conclusively established.

III. Conclusion

For the reasons more fully set forth above, the Court should either require the Plaintiff to

provide these documents to the Defendant forthwith and set a hearing on the issue of attorneys

fees generated in the filing of this Motion, or to grant judgment to the Defendant on all his

claims against Plaintiff and dismiss the Plaintiff’s claims against Defendant for Plaintiff’s failure

to comply with the Civil Rules and the scheduling order of this court.  The court should also

grant the Defendant’s Motion to deem admissions admitted since the Plaintiff has failed to

respond to the admissions requests.

Respectfully submitted,

__________________________________
Eric E. Willison (#0066795)
625 City Park Avenue
Columbus, Ohio 43206-1003
(614)221-3938
Attorney for Defendant

Certificate of Service

The undersigned hereby certifies that a true and accurate copy of the foregoing has been
served upon Plaintiff Pro Se Patrick McGreevy at 1925 Edgemont Road, Columbus, Ohio 43221
by certified U.S. Mail, return receipt requested, postage pre-paid this ___ day of February, 2007.

____________________________________
Eric E. Willison (#0066795)
Attorney for Defendant
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AFFIDAVIT OF ERIC E. WILLISON IN SUPPORT OF DEFENDANT’S MOTION FOR
EXTENSION OF TIME TO ANSWER COMPLAINT

STATE OF OHIO )
) SS:

COUNTY OF FRANKLIN )

Eric E. Willison first being duly sworn according to law, deposes and says as follows:

1. That I am over the age of 18 years and that I have personal knowledge of the facts within

this affidavit.

2. That I am the attorney for Defendant in this matter.

3. That I sent discovery to the Plaintiff in this matter on January 2, 2207.

4. That I have received no responses to the discovery I sent to the Plaintiff.

5. That without responses to the discovery I sent to the Plaintiff, my client will be

prejudiced in his trial preparations.

6. Further, Affiant Sayeth Naught.

____________________________
Eric E. Willison

Sworn to before me and subscribed in my presence this____ day of February, 2007.

______________________________
Notary Public, State of Ohio
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IN THE MUNICIPAL COURT OF FRANKLIN COUNTY
CIVIL DIVISION

Larry Landlord, : Case No. 2003 CVG 456

Plaintiff, : Judge:

v. : Plaintiff’s Notice of Discovery

Thomas Tenant, et al., : Sent to Defendant

Defendants. :

PLAINTIFF’S NOTICE OF DISCOVERY SENT TO DEFENDANT

Plaintiff hereby gives notice that on this date he sent the following discovery request to

the Defendant, Thomas Tenant:  [Request for Production of Documents, Request for

Interrogatories, Request for Admissions].

Respectfully submitted,

______________________________
Larry Landlord
123 East Main Street
Columbus, Ohio
(614)111-1111
Plaintiff Pro Se

Certificate of Service

The undersigned hereby certifies that a true and accurate copy of the foregoing was
served upon Thomas Tenant, at 456 West Main Street, Columbus, Ohio 43201 by ordinary U.S.
Mail, postage pre-paid this ___ day of ____________, 20____.

______________________________
Larry Landlord
Plaintiff Pro Se
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3. Dispositive Motions Stage
Eventually, you will get all of the information that you need in discovery.  If this

information reveals that you should win your case on the law, then you might want to move
on to the next stage of your case, the Dispositive Motions Stage.  In this stage, you will file a
Motion for Summary Judgment.

A Motion for Summary Judgment is a time saving device for the Court.  What
happens is that one side alleges a set of facts, usually supporting those facts by evidence
gleaned from the discovery process.  If the debtor has admitted that he breached the contract
and caused you damages in the amount of $5,000.00, then the issue of whether you are
entitled to the money is ripe for being decided upon summary judgment.  You are basically
saying that given these facts your honor, the law says I win.

To defeat a Motion for Summary Judgment, your opponent must argue and present
some evidence that there is a material question of fact concerning the things that you alleged
in your motion for summary judgment.  The court will not get into weighing the credibility of
your debtor’s evidence presented to establish a genuine question of material fact.  It can be
the hokiest, flimsiest, non-believable crap, but if it raises a genuine question of material fact,
then your motion for summary judgment will be overruled.  This is because where there is
conflicting evidence, you need a jury or judge to hear it and sort it out.  At this point, the
judge will set a trial date, and you will present your case at that time.

It can be tough to win on a Motion for Summary Judgment, and as a Pro Se litigant,
you may not want to file one.  But if you do, a sample motion (one I actually filed in a case
one time) is provided below.  It will give you some idea of how the Requests for Admissions
work to establish a basis for the Motion for Summary Judgment.  I have also attached a copy
of the Judge’s Decision granting this motion, though in .pdf format.
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IN THE MUNICIPAL COURT OF FRANKLIN COUNTY, OHIO
CIVIL DIVISION

Patrick McGreevy, : Case No. 2006 CVG 034401

Plaintiff, : Judge:  Barrows

v. : Defendant’s Motion for Summary

Rick Bassler, : Judgment

Defendant. :

DEFENDANT RICK BASSLER’S MOTION FOR SUMMARY JUDGMENT

I. Introduction and Factual Background

This matter arises out of a landlord/tenant dispute.  Plaintiff filed this action on August

14, 2006.  After receiving an Extension for leave to file from this Court, Defendant filed an

Answer and Counterclaims on October 16, 2006.

Defendant sent Requests for Admission to the Plaintiff on January 2, 2007 by certified

mail, return receipt requested.  Plaintiff, as with almost every other communication, motion or

pleading sent to him, has refused to claim it.  Attached Exhibit A is a true and accurate copy of

the notification from the post office that Plaintiff refused to claim the discovery request.  Despite

being served with these requests for admission, Plaintiff has failed to answer them.

II. Law and Argument

A. Requests for Admissions Admitted by Plaintiff

The Civil Rules state that any request for admission which goes unanswered for 28 days

is deemed admitted by operation of law and establishes conclusive proof of the matters therein.

Defendant sent, inter alia, the following Requests for Admission:

1. Admit that Plaintiff and Defendant entered into a residential lease
agreement for the property located at 1724 West Third Avenue, Apartment B,
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Columbus, Ohio 43212.

2. Admit that this lease agreement was entered into on or about May 15,
2002.

3. Admit that Plaintiff received a security deposit from Defendant Bassler in
the amount of $535.00.

4. Admit that all rents due and owing under this agreement were timely paid
by the Defendant to the Plaintiff.

5. Admit that Defendant did no damage to the rented premises beyond
ordinary wear and tear during his tenancy at Plaintiff’s property.

6. Admit that Defendant gave written notice to the Plaintiff of his forwarding
address for the return of his security deposit.

7. Admit that Defendant gave actual notice to the Plaintiff of his forwarding
address for the return of his security deposit.

8. Admit that Plaintiff has returned no portion of the security deposit of the
Defendant.

9. Admit that the refrigerator supplied by Plaintiff to Defendant for use in the
apartment at 1724 West Third Avenue, Apartment B, Columbus, Ohio 43212
stopped working in June of 2006.

10. Admit that Defendant notified Plaintiff that the refrigerator stopped
working within a few days of the failure.
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11. Admit that Plaintiff took no steps to correct this problem at any time
during Defendant’s stay at the apartment located at 1724 West Third Avenue,
Apartment B, Columbus, Ohio 43212.

12. Admit that on August 7, 2006, Defendant called the Plaintiff and left a
voicemail indicating that he was terminating the lease agreement for Plaintiff’s
failure to remedy the problem with the refrigerator, and would be moving out at
the end of August, 2006.

13. Admit that on that same date, Defendant sent Plaintiff written notice by
certified mail, return receipt requested, that he was terminating the lease
agreement and moving out at the end of August, 2006, for Plaintiff’s failure to fix
the rented premises.

14. Admit that Plaintiff never claimed this letter from the Postal Service and it
was returned to Defendant.

15. Admit that Plaintiff posted a three day notice to vacate upon the door of
the apartment.

16. Admit that on August 10, 2006, Defendant sent in his August 2006 rental
payment to the Plaintiff by certified mail, return receipt requested.

17. Admit that Plaintiff has suffered no damages in this case.

18. Admit that Plaintiff wrongfully withheld the security deposit of the
Defendant.
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19. Admit that Defendant has suffered $1,000.00 in damages due to the
Plaintiff’s failure to provide the apartment in the condition promised in the lease
agreement and required by law.

B. Plaintiff’s Claims Against Defendant

Plaintiff has asserted claims against the Defendant for unpaid rent and damages to the

rented premises.  But in failing to deny Requests for Admission Nos. Four and Five, Plaintiff has

admitted that all rents were paid on time and that Defendant did no damage to the rented

premises beyond ordinary wear and tear.  Further, in failing to deny Request for Admission No.

17, Plaintiff admitted that he suffered no damages in this case.

Given these admissions, Defendant is entitled to summary judgment on all of the claims

which Plaintiff has asserted against him.

C. Defendant’s Claims Against Plaintiff

Defendant has asserted four counterclaims against the Plaintiff.

1. Breach of Contract:  Breach of the Covenant of Quiet Enjoyment

First, Defendant has claimed that Plaintiff breached the rental agreement between them

by placing a three day notice to vacate upon the door of the rented property when the rent was

paid and the next rental payment not late, and by filing an eviction to disposses the Defendant of

his rights in the rented premises.

Plaintiff’s failure to deny Request for Admission One establishes that there was a lease

agreement between the two parties for the rented premises.  Plaintiff’s failure to deny Request

for Admission Four establishes that Defendant paid all of his rent in a timely fashion.  Plaintiff’s

failure to deny Request for Admission 15 establishes that Plaintiff posted a three day notice on

the door of the Apartment, and this Court’s own records show that Plaintiff filed an eviction

action against the Defendant.  Thus the admissions in this case establish that Plaintiff breached
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the lease by attempting to dispossess the Defendant without cause to do so.  Defendant has

suffered damages because of this breach in the amount of $1,000.00.  Plaintiff’s failure to deny

Request for Admission No. 19 conclusively establishes that Defendant has suffered $1,000.00 in

damages.

2. Breach of Contract:  Diminution of Value

Defendant has also asserted a claim for relief for a diminution in value of the rented

premises due to the Plaintiff’s breach of his contractual duty to put and keep the premises in a fit

and habitable condition.  Plaintiff’s failure to deny Request for Admission One establishes that

there was a lease agreement between the two parties for the rented premises.  Plaintiff’s failure to

deny Request for Admission Four establishes that Defendant paid all of his rent in a timely

fashion.

Plaintiff’s failure to deny Request for Admission No. 9 establishes that the refrigerator at

the rented premises stopped working in June of 2006.  Plaintiff’s failure to deny Request for

Admission No. 10 establishes that the Defendant notified the Plaintiff about this problem.

Plaintiff’s failure to deny Request for Admission No. 11 establishes that though Plaintiff

received notice of this problem, Plaintiff took no steps to fix it.  Defendant lost $1,000.00

because of this breach of the lease.  Plaintiff’s failure to deny Request for Admission No. 19

conclusively establishes that Defendant has suffered $1,000.00 in damages.

3. Breach of Ohio Revised Code Section 5321.04

Defendant has also asserted a claim for relief for a diminution in value of the rented

premises due to the Plaintiff’s breach of his duty under Ohio Revised Code Section 5321.04 to

put and keep the premises in a fit and habitable condition.  Ohio Revised Code Section 5321.04

states in pertinent part as follows:
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A) A landlord who is a party to a rental agreement shall do all of the following:

(1) Comply with the requirements of all applicable building,
housing, health, and safety codes that materially affect health and
safety;

(2) Make all repairs and do whatever is reasonably necessary to put
and keep the premises in a fit and habitable condition;

(3) Keep all common areas of the premises in a safe and sanitary
condition;

(4) Maintain in good and safe working order and condition all
electrical, plumbing, sanitary, heating, ventilating, and air
conditioning fixtures and appliances, and elevators, supplied or
required to be supplied by him;

The refrigerator is an electrical appliance, and thus Ohio Revised Code Section 5321.04

requires that the landlord maintain it in good and safe working order and condition.  The

Plaintiff’s failure to answer the above referenced Requests for Admission establish that the

Plaintiff failed in this duty to repair the refrigerator.  Thus the breach by Plaintiff of Ohio

Revised Code 5321.04 is conclusively established.

In Miller v. Ritchie (1989), 45 Ohio St.3d 222, 543 N.E.2d 1265, paragraph three of the

syllabus, the Supreme Court of Ohio held:

Where a landlord breaches a duty to maintain rental property and the tenant does
not make the repairs, the measure of damages is the difference between the rental
value of the property in its defective condition and what the rental value would
have been had the property been maintained.  Ritchie at Paragraph Three of
Syllabus.

As a tenant of rental property in Ohio, Defendant is competent to testify as to the value of

that rented property.  Defendant lost $1,000.00 because of this breach of the lease.  Plaintiff’s

failure to deny Request for Admission No. 19 conclusively establishes that Defendant has
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suffered $1,000.00 in damages.  Therefore the Defendant is entitled to summary judgment on

this claim.

4. Breach of Ohio Revised Code Section 5321.16

Ohio Revised Code Section 5321.16 covers the return of security deposits in residential

rental housing agreements and states in pertinent part as follows:

(B) Upon termination of the rental agreement any property or money held by the
landlord as a security deposit may be applied to the payment of past due rent and
to the payment of the amount of damages that the landlord has suffered by reason
of the tenant's noncompliance with section 5321.05 of the Revised Code or the
rental agreement. Any deduction from the security deposit shall be itemized and
identified by the landlord in a written notice delivered to the tenant together with
the amount due, within thirty days after termination of the rental agreement and
delivery of possession. The tenant shall provide the landlord in writing with a
forwarding address or new address to which the written notice and amount due
from the landlord may be sent. If the tenant fails to provide the landlord with the
forwarding or new address as required, the tenant shall not be entitled to damages
or attorneys fees under division (C) of this section.

(C) If the landlord fails to comply with division (B) of this section, the tenant may
recover the property and money due him, together with damages in an amount
equal to the amount wrongfully withheld, and reasonable attorneys fees.

Plaintiff’s failure to deny Request for Admission One establishes that there was a lease

agreement between the two parties for the rented premises.  Plaintiff’s failure to deny Request

for Admission Four establishes that Defendant paid all of his rent in a timely fashion.  Plaintiff’s

failure to deny Request for Admission No. 3 establishes that Defendant paid a security to

Plaintiff in the amount of $535.00.  Plaintiff’s failure to deny Request for Admission No. 5

establishes that the Defendant did no damage to the rented premises beyond ordinary wear and

tear.

Plaintiff’s failure to deny Request for Admission No. 6 establishes that Defendant gave

written notice of his security deposit forwarding address to the Plaintiff.  Plaintiff’s failure to
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deny Request for Admission No. 8 establishes that Plaintiff has returned no portion of

Defendant’s security deposit.  Plaintiff’s failure to deny Request for Admission No. 18

establishes that Plaintiff has wrongfully withheld the security deposit of the Defendant.

Defendant vacated the rented premises on August 28, 2006.  Defendant gave notice of his

security deposit forwarding address to the Plaintiff.  The record establishes that more than 30

days have passed since the notice and the vacating of the apartment with no refund of the

security deposit.

All this means that Defendant is entitled to summary judgment on his claims for relief for

the return of his security deposit, double damages, and attorneys fees.  Upon a determination that

any portion of the security deposit was wrongfully withheld under R.C. 5321.16, the Ohio

Supreme Court has ruled that double damages and attorneys fees are mandatory awards.  Smith

v. Padgett (1987), 32 Ohio St.3d 344 at Paragraph 3 of Syllabus.  This court should set such a

hearing to determine what reasonable fees were generated in this lawsuit pursuant to Ohio

Revised Code Section 5321.16.

III. Conclusion

For the foregoing reasons, Defendant is entitled to Summary Judgment on all of the

claims against him which have been filed by the Plaintiff in this matter.  Further, Defendant is

entitled to summary judgment on all of the counterclaims that Defendant has filed against the

Plaintiff.

Respectfully submitted,

__________________________________
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Eric E. Willison (#0066795)
625 City Park Avenue
Columbus, Ohio 43206-1003
(614)221-3938
Attorney for Defendant

Certificate of Service

The undersigned hereby certifies that a true and accurate copy of the foregoing has been
served upon Plaintiff Pro Se Patrick McGreevy at 1925 Edgemont Road, Columbus, Ohio 43221
by certified U.S. Mail, return receipt requested, postage pre-paid this ___ day of February, 2007.

____________________________________
Eric E. Willison (#0066795)
Attorney for Defendant
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4. Small Claims Court
If you are suing for $3,000 or less, you can bring your action in Small Claims Court.

The Rules of Evidence and Civil Procedure are not applicable in Small Claims Court (though
a judge in Small Claims Court can run his court any way he pleases).  This is usually a very
simplified version of what occurs above.  You file your Complaint, but the debtor does not
have to file an Answer.  Once the debtor has been notified of the Complaint filed against him,
a court date will be set (usually within a month or so) and both sides get to get sworn in and
they tell their side of the story.  If you have ever seen the television show “The People’s
Court”, this is Small Claims Court, though with a lot more drama than most judges would
allow.

The drawback of Small Claims Court is that your case may be worth more than
$3,000.00.  Further, it may be helpful to your case to learn facts about the case through
discovery, and there is no discovery process in small claims court.  You will be limited to
presenting the evidence that you have in your possession.  Lastly, the debtor can still make a
motion to transfer the case to the regular division of the court, and that motion is almost
always going to be granted.

5. Appeals
If you lose your case at the trial court level, you can always appeal, but be warned.

An appeal is not what most people think it is.  Most people think that the appeals court tries
the case again just like the lower court did.  This is incorrect.  The appeals court will not be
interested in hearing any evidence.  It will not decide the case upon the merits.  It will rather
examine the lower court’s proceedings and make sure that the trial court did not make any
errors of law.

Let’s look at an example.  Perhaps you sued your landlord for failing to fix the
plumbing at your apartment, forcing you to move out at great cost and inconvenience.  Ohio
Revised Code Section 5321.07 says that if the tenant is current on his rent and informs the
landlord of a problem at the apartment, then the landlord has 30 days to fix the problem.

If the trial court ruled that the landlord had 40 days to fix the plumbing at the
apartment, and that the landlord did in fact get it fixed in 33 days, then the Appeals Court
would rule that the trial court erred in its 40 days to repair ruling.  The Appeals Court would
then reverse the lower court, send the case back down to the lower court, with instructions to
the lower court to reconsider the issue in accordance with the correct rule of law, that the
landlord has only 30 days to repair the plumbing.

But the Appeals Court will not overturn the trial court’s ruling that the landlord got the
plumbing fixed in 33 days, or that the light in a traffic case was green instead of red.  This is
because this is a finding of fact.  Findings of fact will not be overturned by the Court of
Appeals unless they are against “the manifest weight of the evidence.”  This is a very high
standard to meet, and is almost never met by any case.  The reason for this of course is that
the trial court was in the position to actually see the demeanor of the witnesses as they
testified.  All the appeals court can do is read the cold transcript of what was said.  The
Appeals Court cannot hear sarcasm through a transcript, nor can it hear the wavering voice of
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a liar, or see his giveaway gestures.  So once the trial court makes certain findings of fact,
they are pretty much set in stone.

If the Appeals Court gets the law wrong as well, then you have a right to petition the
Ohio Supreme Court for relief.  You will need to write a brief to the High Court, and the
Justices of the Ohio Supreme Court will read this to see if it raises an important enough issue
to warrant their time.  If they decide that it does, then they will grant certiorari, meaning that
they will hear arguments upon the case.

5. Judgment
At long interminable last, you may come away from the Court with a Judgment in

your favor, stating that the debtor owes you a certain amount of money.  Once you are in
possession of this, you will be able to take steps in the collection process, which will follow in
the next chapter.
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Chapter Three:  The Collections Process

There are four big collection tools that a judgment creditor holds over a debtor.  These
are: 1) the Judgment Debtor Examination; 2) Wage Garnishment; 3) Bank Garnishment; and 4)
Liens and Foreclosure.  Be advised that use of these tools may yield results, but rarely do the
results come with ease.  Most creditors will give up on these tools after a while.  But those who
keep on the trail week after week, month after month, and even year after year, are the likeliest to
reap the reward.  Debtors are usually careless people, and they often, with the passage of time,
forget about your collection efforts and will cause money to be deposited into an account you
know about, or they might purchase real estate in their name.  If you have been patiently waiting
for a long time without giving up, you will be in the position to pounce and collect.

I. Judgment Debtor Examination

The first thing that you will want to do is to get your debtor scheduled for a Judgment
Debtor Examination.  Ohio Revised Code Section 2333.09 states as follows:

§ 2333.09. Order for examination of a judgment debtor

A judgment creditor shall be entitled to an order for the examination of a
judgment debtor concerning his property, income, or other means of satisfying the
judgment upon proof by affidavit that such judgment is unpaid in whole or in part.
Such order shall be issued by a probate judge or a judge of the court of common
pleas in the county in which the judgment was rendered or in which the debtor
resides, requiring such debtor to appear and answer concerning his property
before such judge, or a referee appointed by him, at a time and place within the
county to be specified in the order.

You may have your judgment through the Municipal Court rather than the Court of
Common Pleas.  You can arrange for your judgment debtor examination through that court rather
than the court of common pleas.1

Ohio Revised Code Section 2333.10 states that once you have filed an affidavit with the
court of the county in which the debtor is found, stating that the judgment debtor has property
which he unjustly refuses to apply toward the satisfaction of the judgment, a judge may order the
debtor to appear at a time and place in that county and answer questions about the property:

§ 2333.10. Examination of debtor

On proof by the affidavit of the judgment creditor, or otherwise, to the satisfaction
of a judge of the court of common pleas, or a probate judge, of the county in
which the debtor is found, that the judgment debtor has property which he

                                                  
1 Toledo Edison Co., v. Allen (1983), 13 Ohio App.3d 108.
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unjustly refuses to apply toward the satisfaction of the judgment, such judge, by
order, may require the debtor to appear at a time and place in such county to
answer concerning it. Such proceedings thereupon may be had for the application
of the property of the debtor toward the satisfaction of the judgment, as are
prescribed by sections 2333.09 to 2333.27, inclusive, of the Revised Code.

You should note that the law requires that you serve the judgment debtor with the
Request for Examination in the same manner as if you were suing him for the first time.  Thus
your notice should be provided in the manner prescribed by Civil Rule 4.  If you suspect that the
judgment debtor may try to leave the state without paying you, the law does provide you with a
remedy.  Ohio Revised Code Section 2333.11 states as follows:

§ 2333.11. Order of arrest may issue

Instead of the order mentioned in section 2333.10 of the Revised Code requiring
the attendance of the judgment debtor, upon proof in writing to his satisfaction, by
affidavit of the judgment creditor, or otherwise, that there is danger of the debtor's
leaving the state, or concealing himself, to avoid such examination, the judge may
issue a warrant requiring the sheriff to arrest and bring such debtor before him.
Such warrant can be issued only by a judge of the court of common pleas, or the
probate judge, of a county in which the debtor is found, and the sheriff can
execute it only within that county. In executing the warrant, the sheriff shall
deliver to the debtor a copy thereof and of the testimony on which it issued.

If the municipal court issues a warrant against your debtor in a proceeding described in
the above section, that is okay.  Further, such warrants can be issued to the bailiff and deputy
bailiffs of the municipal court, police officers of municipal corporations located within the
jurisdiction of the municipal court, and police constables of townships located within the
jurisdiction of a municipal court.2

Once the judgment debtor has been found and brought before the court, it is possible for
the court to hold the debtor if he can’t or won’t post a bond in the amount of the debt.  Ohio
Revised Code Section 2333.12 states as follows:

§ 2333.12. Examination of debtor and bond

When brought before the judge as provided in section 2333.11 of the Revised
Code, the judgment debtor shall be examined on oath, and other witnesses may be
examined on either side. In the examination, if it appears that there is danger of
such debtor's leaving the state, or that he has property which he unjustly refuses to
apply to the judgment, he may be ordered to enter into a bond, with surety, in
such sum as the judge prescribes that he will attend before the judge or referee for
examination, from time to time, as directed. In default of entering into such bond,

                                                  
2 OAG No. 96-044 (1996).



58

he may be committed to the jail of a county, by warrant of the judge, as for
contempt.

Ohio Civil Rule 69 allows discovery from Judgment Debtors.  It states that a judgment
creditor can get discovery from any person, including a judgment debtor, in accordance with the
rules of Civil Procedure.  That means that you can schedule the judgment debtor in for a
deposition pursuant to Civil Rule 30, get requested documents from him in accordance with Civil
Rule 34, and so on.

Sometimes, other persons my have information about the assets of the judgment debtor.
If that is the case, Ohio Revised Code Section 2333.17 allows you to interview them as well:

§ 2333.17. Attendance of parties and witnesses

In a proceeding under sections 2333.09 to 2333.27, inclusive, of the Revised
Code, a party or witness may be compelled, by an order of the judge, or by a
subpoena, to attend, before a judge or referee, to testify.

Using Civil Rule 45 (the statute allowing you to subpoena persons), you can subpoena
persons other than the judgment debtor to bring in documents and answer your questions under
oath about the judgment debtor’s assets.

If the Debtor is properly notified of the court date and fails to show up, the law provides
the judgment creditor with certain remedies.  Ohio Revised Code Section 2333.19 states as
follows:

§ 2333.19. Disobedience of order

If a person, party, or witness disobeys an order of the judge, court, or referee,
issued and served pursuant to sections 2333.09 to 2333.27, inclusive, of the
Revised Code, such person may be punished as for contempt; and such referee
may report the case to the court, or judge, and such court or judge may punish for
contempt.

The judge or referee may also issue a capias letter.  If a capias letter is issued, the
Debtor’s name goes into the computers of the law enforcement personnel.  If the person ever
comes into contact with the police and he has to identify himself (such as a traffic stop for a
broken headlight or expired tags), then the person’s name will come up as being wanted by the
courts and he will be taken into custody until he can be examined by the Creditor or he posts a
bond sufficient to cover the judgment.

What follows are some model pleadings regarding Judgment Debtor Examinations.
When using these documents as models for your own pleadings, you must be very careful to strip
out all of the generic language and replace it with fact specific information from your own case.
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You don’t want to file something with the court with the words “[insert defendant debtor’s name
here].”
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IN THE FRANKLIN COUNTY MUNICIPAL COURT, CIVIL DIVISION

Larry Landlord, : Case No.

Plaintiff, : Judge

v. : Plaintiff’s Motion for Judgment

Thomas Tenant, : Debtor Examination

Defendant. :

PLAINTIFF’S MOTION FOR JUDGMENT DEBTOR EXAMINATION

Now comes Plaintiff and moves the Court for an order to require the Defendant debtor,

Thomas Tenant, to appear before a Judge of the Franklin County Municipal Court and answer

questions regarding the property of the Defendant.

Respectfully submitted,

______________________________
Larry Landlord
123 East Main Street
Columbus, Ohio
(614)111-1111
Plaintiff Pro Se

AFFIDAVIT IN SUPPORT

STATE OF OHIO )
) SS:

COUNTY OF FRANKLIN )

Larry Landlord, first being duly sworn according to law, deposes and says as follows:

1. That I have personal knowledge of the facts within this affidavit.

2. That I am the Plaintiff in the instant action.

3. That on [date] judgment was obtained against Defendant Thomas Tenant in the
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amount of  [], plus interest and costs.

4. I have reason to believe that the Defendant has chattels, monies, and/or real property

that may be applied to either full or partial payment of the unpaid judgment balance

referred to above.

5. Further, Affiant Sayeth Naught.

____________________________________
Larry Landlord

Sworn to before me and subscribed in my presence this____ day of __________, 20____

____________________________________
Notary Public, State of Ohio
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Once you have filed the above motion, it is good practice to allow the judge to grant your
order merely by signing an order giving you what you want.  Rather than make the judge draft
something up which may take awhile, the smart Plaintiff provides an order ready for the judge’s
signature as follows:

IN THE FRANKLIN COUNTY MUNICIPAL COURT, CIVIL DIVISION

Larry Landlord, : Case No.

Plaintiff, : Judge

v. : Order for Examination of

Thomas Tenant, : Judgment Debtor Thomas Tenant

Defendant. :

ORDER FOR JUDGMENT DEBTOR EXAMINATION OF THOMAS TENANT

This matter came on before the court upon the motion to Plaintiff to order and require the

Defendant debtor, Thomas Tenant, to appear before a Judge or the Franklin County Municipal

Court and answer questions regarding the property of the Defendant for the judgment obtained

by Plaintiff against Defendant Thomas Tenant on [date] in the amount of  [], plus interest and

costs.  For good cause as shown in Plaintiff’s Motion for Judgment Debtor Examination, it is

therefore ORDERED that Defendant Thomas Tenant appear before the [insert your

court and its address here]  on the ____ day of ___________, 20____, and under

oath answer such questions as may be asked of him/her concerning his/her property.  It is further

ordered that [Thomas Tenant] bring with him/her for the purposes of inspection and/or

copying the following books, papers, records, documents, computer files, and/or tangible objects:

1. Complete and accurate lists of the Judgment Debtor’s outstanding notes
and accounts receivable, together with any other receivables which records
indicate, among other things, the amounts owed upon each and who owes
each.
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2. Complete and accurate lists of records of the Judgment Debtor’s tangible
assets of any kind, including but not limited to certificates of ownership of
automobiles, boats, furniture, inventory, as well as current depreciations
schedules of such items, and any documents indicating liens or
encumbrances against such property.

3. Complete and accurate lists of any stocks, bonds, shares, or interest in all
liquid assets or other similar funds, shares or interests in mutual funds,
proprietorship interests, general or limited partnership interests, and all
other tangible assets and corresponding values assigned thereo.

4. Complete and accurate income statements, balance sheets, capital
statements, profit and loss statements and any other such documents
pertaining to every sole proprietorship, venture, or business concern which
the Judgment Debtor has been with or in during the past three years before
the date of this order or in which he/she has been the holder of five percent
or more of the outstanding stock of such concern.

5. Complete and accurate copies of all tax returns for the last three years
before the date of this order.

6. Complete and accurate records of all bank accounts or credit card accounts
of the Judgment Debtor, including but not limited to checking accounts,
savings accounts, lines of credit, safe deposit boxes, certificates of deposit,
etc.

7. Complete and accurate lists, schedules, and other records of any deeds to
property, real or intangible, and/or any leases upon such property.

IN WITNESS WHEREOF, I have set my hand, this _____ day of ____________,
20____.

_______________________________________
Judge/Referee

At such an examination, the Debtor is given a court date to come in, and when he arrives,
he is sworn to tell the truth by a Magistrate and the Creditor will ask him questions about where
he banks, whether he owns real estate or stocks, basically any questions about anything the
Debtor might have that would be valuable which the Creditor might seize and sell to pay for the
debt.

You may need for the Judge/Referee to issue a capias letter if the properly served
Judgment Debtor does not show for the Judgment Debtor Examination.  Here is a sample of that
filing:
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IN THE FRANKLIN COUNTY MUNICIPAL COURT, CIVIL DIVISION

Larry Landlord, : Case No.

Plaintiff, : Judge

v. : Plaintiff’s Motion for Show

Thomas Tenant, : Cause Order

Defendant. :

PLAINTIFF’S MOTION FOR DEFENDANT TO SHOW CAUSE

Now comes Plaintiff and moves the Court for an Order requiring [Defendant

debtor, Thomas Tenant], to appear before a Judge of the [Your Court] and answer

show cause why he/she should not be held in contempt of Court for his/her failure to appear

before the Court for the previously scheduled Judgment Debtor Examination set for [date].

Respectfully submitted,

______________________________
Larry Landlord
123 East Main Street
Columbus, Ohio
(614)111-1111
Plaintiff Pro Se

AFFIDAVIT IN SUPPORT

STATE OF OHIO )
) SS:

COUNTY OF FRANKLIN )

Larry Landlord, first being duly sworn according to law, deposes and says as follows:

6. That I have personal knowledge of the facts within this affidavit.
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7. That I am the Plaintiff in the instant action.

8. That on [date] judgment was obtained against Defendant Thomas Tenant in the

amount of  [], plus interest and costs.

9. I have reason to believe that the Defendant has chattels, monies, and/or real property

that may be applied to either full or partial payment of the unpaid judgment balance

referred to above.

10. That upon [date], this Court issued a valid order requiring the Judgment Debtor,

[Thomas Tenant] to appear and answer questions about property in his

possession which could satisfy the judgment I have against him/her.

11. That on this date, the Judgment Debtor, [Thomas Tenant] failed to appear

despite being properly served.

12. That Plaintiff was present at the time set forth in the Court’s previous order.

13. Affiant requests that the Judgment Debtor, [Thomas Tenant] be made to appear

before this Court and set forth reasons why he should not be held in contempt of

court.

14. Further, Affiant Sayeth Naught.

____________________________________
Larry Landlord

Sworn to before me and subscribed in my presence this____ day of __________, 20____

____________________________________
Notary Public, State of Ohio
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IN THE FRANKLIN COUNTY MUNICIPAL COURT, CIVIL DIVISION

Larry Landlord, : Case No.

Plaintiff, : Judge

v. : Plaintiff’s Motion for Capias

Thomas Tenant, : Order

Defendant. :

PLAINTIFF’S MOTION FOR CAPIAS ORDER

Now comes Plaintiff and moves the Court for a Capias Order requiring [Defendant

debtor, Thomas Tenant], for his failure to appear on [date of show cause

hearing debtor missed] before a Judge of the [Your Court] and show cause why

he/she should not be held in contempt of Court for his/her failure to appear before the Court for

the previously scheduled Judgment Debtor Examination set for [date].

Plaintiff’s Motion to Show Cause was served by the [Your County] Sheriff’s Department

and the Defendant has not filed any responsive motions or pleadings, nor has the Defendant

appeared before the Court in this collection matter.  The Defendant is not an unrepresented minor

or incompetent individual.

Wherefore, the Plaintiff moves the Court for the grant of a Capias Order against the

Defendant.

Respectfully submitted,

______________________________
Larry Landlord
123 East Main Street
Columbus, Ohio
(614)111-1111



67

Plaintiff Pro Se

As stated above, whenever you seek relief from the Court, it is wise policy to provide the
Court with an order for it to sign granting the relief that you seek, rather than waiting for the
Court to draft one up on its own.   Below is a sample order that you can alter to your particular
needs and then submit it with your Motion for Capias Order for the Judge to sign:
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IN THE FRANKLIN COUNTY MUNICIPAL COURT, CIVIL DIVISION

Larry Landlord, : Case No.

Plaintiff, : Judge

v. : Bench Warrant

Thomas Tenant, :

Defendant. :

BENCH WARRANT FOR JUDGMENT DEBTOR

To the Chief of Police for the City of [Anytown], Ohio

Or

Sheriff of [your county], Ohio

GREETINGS:

State of Ohio }
}  ss:

[Your County] }

You are hereby commanded to take Defendant [Thomas Tenant], whose address is

[address] if he be found in your bailiwick and safely keep him/her, so that you may have him

before the [Your County] Court in [Your Town], Ohio.  Defendant will then show cause

why he/she should not be held in contempt of court for his failure to appear before this court on

[date] and show cause why he should not be held in contempt of court as previously ordered by

this court on [date].

Herein, faileth not but on this writ and your service and make due return.

________________________________
Judge
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Bond to be set at $ ______________

II. Wage Garnishment Proceedings

One of the questions you doubtless asked the judgment debtor was if he was employed
and where he was employed.  Armed with this information, you can start Wage Garnishment
Proceedings.  Ohio Revised Code Section 2716.02 states as follows:

§ 2716.02. Demand before application for order; payment to avoid garnishment;
expiration of order not paid in full.

(A) Any person seeking an order of garnishment of personal earnings, after
obtaining a judgment, shall make the following demand in writing for the excess
of the amount of the judgment over the amount of personal earnings exempt from
execution, garnishment, attachment, or sale to satisfy a judgment or order, or for
so much of the excess as will satisfy the judgment. The demand shall be made
after the judgment is obtained and at least fifteen days and not more than forty-
five days before the order is sought by delivering it to the judgment debtor by
personal service by the court, by sending it to the judgment debtor by certified
mail, return receipt requested, or by sending it to the judgment debtor by regular
mail evidenced by a properly completed and stamped certificate of mailing by
regular mail, addressed to the judgment debtor's last known place of residence.

The demand shall be in substantially the following form:
 
                          "NOTICE OF COURT PROCEEDING TO COLLECT DEBT

   Date of mailing or date of service by the court

   To:
   (Name of Judgment Debtor)

   (Last Known Residence Address of Judgment Debtor)

   You owe the undersigned
   (Name of Judgment Creditor)
 $ ......... , including interest and court costs, for which a judgment was obtained against you or
certified in the ........... court on ........... , payment of which is hereby demanded.

If you do not do one of the three things listed below within fifteen days of the date of the mailing
of this notice or of its service by the court, we will go to court, unless we are otherwise precluded
by law from doing so, and ask that your employer be ordered to withhold money from your
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earnings until the judgment is paid in full or, if applicable, is paid to a certain extent and to pay
the withheld money to the court in satisfaction of your debt. This is called garnishment of
personal earnings.

   It is to your advantage to avoid garnishment of personal earnings because the placing of the
extra burden on your employer possibly could cause you to lose your job.

   YOU CAN AVOID THE GARNISHMENT BY DOING ONE OF THESE THREE THINGS
WITHIN THE FIFTEEN-DAY PERIOD:
 (1) Pay to us the amount due;
 (2) Complete the attached form entitled "Payment to Avoid Garnishment" and return it to us
with the payment, if any, shown due on it; or
 (3) Apply to your local municipal or county court or, if you are not a resident of Ohio, to the
municipal or county court in whose jurisdiction your place of employment is located, for the
appointment of a trustee to receive the part of your earnings that is not exempt from garnishment,
and notify us that you have applied for the appointment of a trustee. You will be required to list
your creditors, the amounts of their claims, and the amounts due on their claims, and the amount
you then will pay to your trustee each payday will be divided among them until the debts are
paid off. This can be to your advantage because in the meantime none of those creditors can
garnish your wages.

You also may contact a budget and debt counseling service described in division (D) of section
2716.03 of the Revised Code for the purpose of entering into an agreement for debt scheduling.
There may not be enough time to set up an agreement for debt scheduling in order to avoid a
garnishment of your wages based upon this demand for payment, but entering into an agreement
for debt scheduling might protect you from future garnishments of your wages. Under an
agreement for debt scheduling, you will have to regularly pay a portion of your income to the
service until the debts subject to the agreement are paid off. This portion of your income will be
paid by the service to your creditors who are owed debts subject to the agreement. This can be to
your advantage because these creditors cannot garnish your wages while you make your
payments to the service on time.

___________________________
 (Name of Judgment Creditor)
___________________________
(Signature of Judgment Creditor
or Judgment Creditor's Attorney)

___________________________________
___________________________________
___________________________________
(Address of Judgment Creditor)

                         PAYMENT TO AVOID GARNISHMENT

      To:
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..............................................................................

...................................
                          (Name of Judgment Creditor)
   ...........................................................................
............................................................
   ...........................................................................
............................................................
                        (Address of Judgment Creditor)
   To avoid the garnishment of personal earnings of which you have given me notice, I enclose $
........... to apply toward my indebtedness to you. The amount of the payment was computed as
follows:
1. Total amount of indebtedness demanded:
(1) $ .......

2. Enter the amount of your personal earnings, after deductions required by law, earned by you
during the current pay period (that is, the pay period in which this demand is received by you):
(2) $ .......

3.(A) Enter your pay period (weekly, biweekly, semimonthly, monthly):
(3)(A) ........

(B) Enter the date when your present pay period ends:
(3)(B) ........

4. Enter an amount equal to 25% of the amount on line (2):    (4) $ .......

(A) 5. The current federal minimum hourly wage is ....... (to be filled in by Judgment Creditor)

(You should use the above figure to complete this portion of the form.) If you are paid weekly,
enter thirty times the current federal minimum hourly wage; if paid biweekly, enter sixty times
the current federal minimum hourly wage; if paid semimonthly, enter sixty-five times the current
federal minimum hourly wage; if paid monthly, enter one hundred thirty times the current federal
minimum hourly wage:                                    5(A) $ .......

(B) Enter the amount by which the amount on line (2) exceeds the amount on line 5(A):
5(B) $ .......

6. Enter the smallest of the amounts on line (1), (4), or 5(B). Send this
amount to the judgment creditor along with this form after you have signed it:
(6) $ .......

I certify that the statements contained above are true to the best of my knowledge and belief
______________________________________

                                               (Signature of Judgment Debtor)
   ...................................................................
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   ...................................................................
   ...................................................................
   (Print Name and Residence
   Address of Judgment Debtor)

(To verify that the amount shown on line (2) is a true statement of your earnings, you must either
have your employer certify below that the amount shown on line (2) is a true statement of your
earnings or you may submit copies of your pay stubs for the two pay periods immediately prior
to your receiving this notice.)

I certify that the amount shown on line (2) is a true statement of the judgment debtor's earnings.
___________________________________
(Print Name of Employer)
___________________________________
(Signature of Employer or Agent)

I certify that I have attached copies of my pay stubs for the two pay periods immediately prior to
my receiving this notice.
___________________________________
(Signature of Judgment Debtor)"

(B) If a judgment debtor properly completes a payment to avoid garnishment and
returns it with the required funds to the judgment creditor or the judgment
creditor's attorney, the judgment  creditor or the judgment creditor's attorney who
issued the notice of court proceeding to collect debt may not issue another notice
of court proceeding to collect debt to the judgment debtor until the expiration date
of the judgment debtor's present pay period that is set forth by the judgment
debtor and the judgment debtor's employer in the answer to (3)(B) in the payment
to avoid garnishment.

(C) If an order of garnishment of personal earnings issued pursuant to this chapter
has not been paid in full when it ceases to remain in effect because of the
operation of division (C)(1) of section 2716.041 [2716.04.1] of the Revised Code,
the garnishee's duties under the order of garnishment are complete with the filing
of the final report and answer of the garnishee. The judgment creditor must
institute new garnishment proceedings if the judgment creditor wants an
additional garnishment.

If the judgment debtor does not respond to this letter with payments, then you can make a
motion to the Court for a Garnishment Order.  Here is what that Motion will look like:

You will also want to present the Court with an Entry granting your Motion, all ready for
the judge’s signature.  Once the judge signs it, you will file it with the Court and present it to the
judgment debtor’s employer.  At that point, the employer will deduct the appropriate amounts
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from the judgment debtor’s paycheck and deposit it with the court.  The court will then release
those amounts to you until the judgment is satisfied.

III. Bank Garnishment Motions and Orders

Another means of attempting to collect a judgment is through a bank account
garnishment proceeding.  I've included the current form for Franklin County, Ohio in the
appendix.  If you know where the debtor does his or her banking then this may be worth a shot.  I
always counsel my clients to keep copies of checks received as a matter of good business policy.
If there is ever a problem later, you can easily find a debtor's checking account number from a
copy of a check.  Another trick is if you gave a check to the debtor at any time.  Many times the
debtor or the debtor's bank will write/stamp the deposit account number on the back of the check.
If that is the case then you have the account number for future use in a bank garnishment
proceeding.

Bank garnishments are not cheap however as there is  a $40 filing fee in Franklin County
for each account you attempt to garnish. Realize also that there is a bit of risk involved.  There's
no telling how much money is in the account prior to filing the garnishment.  You may have a
judgment for $1000 but the debtor may only have $30 in his account.  Once you fire your shot at
the account, the debtor becomes aware that you sucked $30 out of his account and will move his
money to some other bank.  For this reason, you may want to time your bank account
garnishment around a pay day, perhaps the middle or end of the month.

One or two other words of advice, you need to contact the bank to determine what branch
to send a bank account garnishment notice to in order to speed up the process.  You can't just
send such a notice to any old branch.  Also don't try a shotgun approach where you don't know
the debtor's bank so you simply send out such notices to several banks in the hopes of casting a
wide net.  This is not permitted and is often a waste of a lot of filing fees.

IV. Judgment Liens

If the person who owes you money owns real property within Ohio then you are in a
much better situation.  This is because you can place a judgment lien upon that property and
restrict certain rights the person would normally have regarding the property.

A. What Is a Lien?

A lien (pronounced “leen”) is a claim, encumbrance or charge against real property that
arises because of a debt on the part of the owner of that property.  The county recorder or county
auditor of your county is responsible for keeping records throughout the county of who owns
what parcels of land.  The recorder/auditor also keeps records of liens upon those parcels.

B. What Good Is a Lien?

There are two things about a lien which are very helpful to a creditor.
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1. Clouds Title

The first is that a lien is a cloud on the title, and anyone seeking to purchase that property
or to loan money to the debtor with that property as collateral will not tolerate the existence of a
lien.  It is a deal breaker.  Thus if your debtor wants to sell or refinance the property, he will have
to pay off the lien to you.

a. Example One:  Sale of the Property

If you have a lien on the property of the debtor, and the debtor wishes to sell his home to
someone else (let’s say his job requires him to move out of state), no one will ever buy his home
unless he can pass clear title to the property to the buyer.  He can’t pass clear title to the buyer so
long as your lien is in place.  So he is stuck with the home here in Ohio until you release your
lien.  There is no way in hell you are going to release your lien until you get paid in cash.  If the
debtor wants to sell the home bad enough, he will have his attorney contact you and the debt will
be paid.

b. Example Two:  Refinancing

Let’s say that your debtor purchased a home when interest rates were high, and now they
have dropped several points and he wants to refinance his place to get a lower mortgage
payment.   He negotiates with a mortgage broker and your debtor realizes that he can drop the
rate from nine percent down to five percent, saving about $330.00 per month.  The debtor would
be insane not to do this.

The new lender is going to be lending your debtor $150,000.00 to pay off the old lender
holding the higher interest rate note.  That’s a lot of money, and the new lender will want to
make sure that if the debtor goes belly up financially, the new lender can get its money back by
taking over ownership of the home and selling it.  Thus the new lender will have a mortgage
interest in the place and if the debtor misses his payments, the new lender can foreclose upon its
mortgage interest and take possession of the place.

As part of the deal, the new lender is going to do what is called a “Title Search” on the
property.  A Title Search enables the new lender to find out exactly who owns the property (it
should be in the name of your debtor) and if there are any other persons out there in the world
who claim an ownership interest in the house.  The new lender wants to be the only person or
entity other than the debtor with an interest in the property.

This is because if the house has a lien on it, and the new lender has to foreclose, the new
lender does not want to have to split the proceeds from the foreclosure sale with that lienholder.
A foreclosure proceeding is costly enough and it may not be worth doing if the new lender is
only going to get half of its money back.
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What usually occurs in these situations is that the new lender proposes that instead of
lending $150,000.00 to the debtor, it will lend $150,000.00 plus the amount of the judgment lien
(let’s just say that your judgment lien is for $10,000.00).  This extra amount loaned will go into
an escrow account, the judgment lien holder will be contacted and asked if he will release his
lien in exchange for payment of the $10,000.00.  Most judgment lien holders will be more than
happy to get their money in that fashion.

c. Example Three:  Lender Insecurity Clause

Perhaps your debtor purchased his home long before you got a judgment against him, and
way back when interest rates were much lower than they are today, so he has no interest in
refinancing.  Further, he has no plans to sell the place.  Is it still worthwhile to put a lien on the
place?  You betcha.

For one thing, you never know when your debtor’s plans are going to change, but even
more important than that, he probably has a mortgage on the property.  The mortgage holder
required him to sign a contract when he first got the mortgage.  One of the clauses in the
mortgage contract is that the debtor will not allow anyone to put a lien on the property.  The
clause says that if that happens, the mortgage holder can deem itself insecure, and initiate
foreclosure proceedings on the property.

They will do this for the same reason that they would never have gotten into the deal in
the first place had they known of your lien.  That reason is that they don’t want to have to share
the proceeds of a sheriff’s sale if the debtor misses a bunch of payments.  So the debtor will have
his mortgage company breathing down his neck threatening foreclosure if this new lien isn’t paid
off promptly.

What usually happens in that case is that the mortgage holder signs a new mortgage deal
with your debtor wherein they will loan your debtor enough to pay off the old note plus your lien
(which amount is put into escrow and you will be getting a phone call about this money and how
you can collect it if you will release your lien) in exchange for a new mortgage which is free and
clear of your lien.

b. Enables Foreclosure

Secondly, even if your debtor owns the property outright, with no mortgage company to
worry about (perhaps he inherited it), and has no interest in refinancing or selling, a lien entitles
the unpaid lien holder to file a foreclosure action against the debtor, and if the lien is not satisfied
during the foreclosure process, then the county sheriff will take the property and sell it at auction
to the highest bidder.  The proceeds will then be paid out to the lien holder in order of priority
(there may be other older liens on the property), and if there is anything left over, that will go to
the debtor.
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The problem with a foreclosure action is that you need an attorney to do it, and that can
be costly.  So if your lien is for only $790.00, it likely would not be worth your time to pay an
attorney to file a foreclosure action.

A second problem is that there may be others who have higher priority liens on the
property than you.  Most debtors are not in debt to one person only, but usually to a great many
people.  If you have a judgment lien for $10,000.00, but you filed yours on March 1, 2006, and
there is another judgment lien for $100,000.00 which was filed on February 1, 2006 by someone
else, and the property sells at sheriff’s auction for $90,000.00, then the other judgment lien
holder will get 90 cents on the dollar that he is owed and you will get nothing.  Congratulations,
you just paid an attorney a few thousand dollars and you got nothing.  And here you didn’t think
it was possible that your debtor could cost you any more money!

2. Process for Getting a Lien

The first thing that you must do after learning that your judgment debtor owns real
property is that you must certify your judgment.  The county auditor/recorder keeps very
meticulous records, and not just any old piece of paper saying that Joe Smith owes $10,000.00 to
you will do.  The recorder/auditor wants official notice from the court that you are telling the
truth about this.

You will have to go to the clerk of the court which issued your judgment and ask them to
certify it for the purpose of getting a judgment lien.  They will charge you a small fee, and then
either they will send it over to the recorder/auditor or require you to carry it over there and give it
to the recorder/auditor.  The recorder/auditor will then put it in a file which anybody doing a title
search will check as part of the process of a title search.  Once the title researcher finds that lien,
any sale or refinancing deal being contemplated is off unless it is satisfied.

If your debtor owns property in another county, then you will have to take your certified
judgment to that county and get it filed there.  One other thing about judgment liens, they are
only good for five years.  After five years, you have to renew them.  That’s not difficult, but you
should mark your calendar so that you don’t miss the deadline.

C. Patience

Judgment liens can take quite some time to pay off, but they don’t require much work
once they are in place.  If you sit back and wait, eventually, your debtor will need to make a
move with his real property, and then you will likely be paid.
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APPENDIX

Sample Default Judgment Motion

IN THE MUNICIPAL COURT OF                                                 COUNTY

PLAINTIFF

Plaintiff, : Case No.

v. : Judge

: Motion for default judgment
DEFENDANT

Defendants. :

PLAINTIFF’S MOTION FOR DEFAULT JUDGMENT

Now comes the plaintiff, by and through their counsel, and moves this Court
pursuant to Rule 55, Ohio R.Civ. Pro. to enter default judgment against defendant
______________________ and set a hearing to determine plaintiffs’ damages.

Plaintiff filed their complaint with the Court on DATE___________________.
Defendant was served on DATE___________________.  Defendant has never filed an
answer to the complaint nor has defendant made an appearance in this matter.  Plaintiff
has attached an affidavit of his/her damages hereto.

Where a party has failed to timely answer a complaint or otherwise defend an
action they are in default.  Civ.R. 55 allows a trial court to enter a default judgment
against a party who has failed to defend an action in compliance with the Ohio Rules of
Civil Procedure.  A trial court's decision to either grant a default judgment in favor of the
moving party will not be reversed absent an abuse of discretion.  See Miller v. Lint,
(1980), 62 Ohio St.2d 209, 16 O.O.3d 244, 404 N.E.2d 752; McDonald v. Berry (1992),
84 Ohio App.3d 6, 616 N.E.2d 248.  Plaintiff respectfully requests the Court to enter
default judgment against the defendant because of its omission and attached hereto is an
entry for that purpose.

Respectfully Submitted,

                                                                        
NAME
ADDRESS OF PLAINTIFF OR
PLAINTIFF’S ATTY
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Certificate of Service

I certify that a copy of Plaintiffs’ Motion for Default Judgment has been served
upon the following party via first-class mail this ____th day of ___________________,
2006.

NAME AND ADDRESS OF DEFENDANT

                                                      
PLAINTIFF OR PLAINTIFF’S ATTY
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IN THE MUNICIPAL COURT OF                                                 COUNTY

PLAINTIFF

Plaintiff, : Case No.

v. : Judge

:
DEFENDANT

Defendants. :

DEFAULT JUDGMENT ENTRY

Upon motion of Plaintiff and with good cause shown, this Court hereby grants the

Motion for Default Judgment on liability against Defendant                                                 

            .  A hearing will be set to determine damages against Defendant on

________________________, 2006.

                                                
Judge

                                                
Date



IN THE FRANKLIN COUNTY MUNICIPAL COURT
COLUMBUS, OHIO

Patrick McGreevy,
Plaintiff,

vs. Case No. 2006 CVG 034401

Rick Bassler, 11

Defendant.

JUDGMENT ENTRY = 'm

This matter came on for hearing on Defendant's Motion for Summary Judgmmiit and asp

damages hearing conducted on March 5, 2007.

Defendant served requests for admissions on Plaintiff at the address Plaintiff listed on his

complaint, and served them by certified mail. Certified mail was returned to Defendant marked

"unclaimed," and indicating that the U.S. Postal Service left at least two notices for Plaintiff

concerning the certified mail. Defendant asserts that the matters contained in the request for

admissions should be deemed admitted by operation of Civ. R. 36(A), which reads in part "[T}he

matter is admitted unless, within a period designated in the request, not less than twenty-eight

days after service thereof ... the party to whom the request is directed serves upon the party

requesting the admission a written answer or objection ..."

Plaintiff asserts that he never got the discovery request and was unaware of the requested

admissions until he received the Defendant's Motion for Summary Judgment.

Plaintiff availed himself of the court in order to present his claim against Defendant, and

he is bound by the rules of court, including the civil rules. According to Civ. R. 5(A) discovery is

to be served on parties to the suit and in accordance with Civ. R. 5(B) service on a party may be

made by mailing to the last known address of the person to be served. Service, in this case of the

discovery, is complete upon mailing. Plaintiff's choice not to collect certified mail after receiving

notice that it was waiting for him is akin to receiving ordinary mail and choosing not to open the

envelope. Plaintiff cannot take advantage of his own voluntary ignorance and use it as a means to

thwart the normal process of litigation.

The following matters are admitted by Plaintiff for purposes of this litigation:

I. Plaintiff and Defendant entered into a residential lease agreement for property

located at 1724 West Third Avenue, Apt. B, Columbus, Ohio 43212.

2. The lease agreement was entered into on or. about May 15, 2002.



3. Plaintiff received a security deposit from Defendant in the amount of $535.00.

4. All rents due and owing under this agreement were timely paid by the Defendant

to the Plaintiff.

5. Defendant did no damage to the rented premises beyond ordinary wear and tear

during his tenancy at Plaintiff's property.

6. Defendant gave written notice to the Plaintiff of his forwarding address for the

return of his security deposit.

7. Defendant gave actual notice to the Plaintiff of his forwarding address

forwarding address for the return of his security deposit.

8. Plaintiff has returned no portion of the security deposit of the Defendant.

9. The refrigerator supplied by Plaintiff to Defendant for use in the apartment at

1724 West Third Avenue, Apartment B, Columbus, Ohio 43212 stopped working

in June of 2006.

10. Defendant notified Plaintiff that the refrigerator stopped working within a few

days of the failure.

11. Plaintiff took no steps to correct this problem at any time during Defendant's stay

at the apartment located at 1724 West Third Avenue, Apartment B, Columbus,

Ohio 43212.

12. On August 7, 2006, Defendant called the Plaintiff and left a voicemail indicating

that he was terminating the lease agreement for Plaintiff's failure to remedy the

problem with the refrigerator, and would be moving out at the end of August,

2006.

13. On that same date, Defendant sent Plaintiff written notice by certified mail,

return receipt requested, that he was terminating the lease agreement and moving

out at the end of August, 2006, for Plaintiff's failure to fix the rented premises.

14. Plaintiff never claimed this letter from the Postal Service and it was returned to

Defendant.

15. Plaintiff posted a three day notice to vacate upon the door of the apartment.

16. On August 10, 2006, Defendant sent in his August 2006 rental payment to the

Plaintiff by certified mail, return receipt requested.

17. Plaintiff has suffered no damages in this case.

18. Plaintiff wrongfuUy withhold the security deposit of the Defendant.

Defendant has filed a Motion for Summary Judgment based on those matters established

above. Plaintiff conceded receipt of the Motion for Summary Judgment but has not provided the

2



court with any evidentiary material to show that there are genuine issues as to any material fact.

A summary judgment motion forces the non-moving party to produce evidence on any issue for

which it bears the burden of proof at trial and for which the moving party has met its initial

burden. Steward v. B.F. Goodrich Co. (1993), 89 Ohio App.3d 35 and Win v. Anchor Media

Ltd. Of Texas (1991), 59 Ohio St.2d 108. Plaintiff has not produced any affidavit or other

evidence in opposition to Defendant's motion.

Plaintiff has admitted that all rents due and owing under the rental agreement were timely

paid by Defendant and that Defendant did no damage to the rented premises beyond normal wear

and tear during his tenancy. The court therefore grants judgment for Defendant on Plaintiff's

complaint. Complaint dismissed.

Plaintiff has breached his contract with Defendant. At a time when the Defendant was

admittedly current on his rent, Plaintiff served a three-day notice to vacate, alleging non-payment

of the rent and subsequently filed a complaint for eviction. Defendant presented no evidence of

any damage flowing from this breach and was planning to move anyway.

Plaintiff supplied a refrigerator along with the demised premises. The refrigerator

stopped working during June of 2006 and Defendant notified Plaintiff shortly thereafter of this

failure. During the balance of the tenancy, Plaintiff took no steps to repair the refrigerator, as he

is required to do under R.C. 5321.04(A). The court finds that the value of the refrigerator is

$15.00 per month for a total of $30.00. The court further finds that, due to Plaintiff's violation of

R.C. 5321.04(A), Defendant suffered damages in the amount of $380.00 for additional meal

expenses and $120.00 for ice to maintain perishable items in a cooler.

Plaintiff has admitted that Defendant gave a security deposit in the amount of $535.00,

that Defendant gave Plaintiff notice of his forwarding address at the termination of the tenancy

and that Plaintiff has not returned the security deposit to Defendant, despite the fact that

Defendant did no damage to the rented premises beyond normal wear and tear during his tenancy.

In this respect, Plaintiff is in violation of R.C. 5321.16 and Defendant is entitled to recover the

money due him, $535.00, together with damages in amount equal to the amount wrongfully

withheld, $535.00, and reasonable attorney's fees in the amount of $1,725.00.

Total judgment $3,325.00 plus costs and interest from the date of judgment at the rate of

8%.
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This is a final appealable order.

The court hereby directs the Municipal Court Clerk to serve upon all parties notice of this

judgment and its date of entry upon the journal.

March 6, 2007
JUDGE TED BA1.ROWS

Copies to:

Patrick McGreevy
1925 Edgemont Road
Columbus, Ohio 43212

Plaintiff

Eric E. Willison, Esq.
625 City Park Avenue
Columbus, Ohio 43206

Attorney for Defendant



FRANKLIN COUNTY MUNICIPAL COURT CLERK’S OFFICE
375 SOUTH HIGH STREET

CIVIL DEPARTMENT, 3RD FLOOR
COLUMBUS, OHIO 43215-4520

OTWAFF
                                                                       
                                                                       
                                                                       

(JUDGMENT CREDITOR)
vs. CASE NO:                                                                  

                                                                                    
                                                                       
                                                                       
SSN:                                                              

(JUDGMENT DEBTOR)

AFFIDAVIT TO ISSUE ORDER AND NOTICE OF
GARNISHMENT OTHER THAN PERSONAL EARNINGS

Having first been duly sworn or solemnly affirmed to do so, I hereby state that I am the judgment creditor
or the attorney for the judgment creditor in the above referenced case against the named judgment debtor;
that there is a reasonable basis to believe, that
                                                                                                                                                                                    

                                                                                                                                                                                    
(PRINT EMPLOYER/GARNISHEE’S COMPLETE NAME AND ADDRESS)

may have property, other than personal earnings, of the judgment debtor that is not exempt under the
laws of this state or the United States.

A description of said property is as follows:                                                                                                           
                                                                                                                                                                                     
                                                                                                                                                                                   .

Bank Account Information:                                                                                                                                   .

Date of judgment is                                                                  .

The probable amount now due on this judgment is $                                          .

The total probable amount now due includes the unpaid portion of the judgment in favor of the judgment
creditor, which is $                                      , interest on that judgment and, if applicable, prejudgment interest
relative to that judgment at the rate of                      % per annum payable until that judgment is satisfied in
full, and court costs in the amount of $                                 , which includes the $40.00 filing fee for the
issuance of the garnishment of property other than personal earnings being requested.

FURTHER AFFIANT SAYETH NOT.
                                                                                                                                  
SIGNATURE OF JUDGMENT CREDITOR OR ATTORNEY

SWORN TO AND SUBSCRIBED BEFORE ME ON                                              (DATE)

                                                                                                                        
(REV. 09/05) NOTARY PUBLIC



FRANKLIN COUNTY MUNICIPAL COURT CLERK’S OFFICE
375 SOUTH HIGH STREET

CIVIL DEPARTMENT, 3RD FLOOR
COLUMBUS, OHIO 43215-4520

WAGEAFF
                                                                       
                                                                       
                                                                       

(JUDGMENT CREDITOR)
vs. CASE NO:                                                                  

                                                                                    
                                                                       
                                                                       
SSN:                                                              

(JUDGMENT DEBTOR)

AFFIDAVIT TO ISSUE
ORDER AND NOTICE OF GARNISHMENT OF PERSONAL EARNINGS

Having first been duly sworn or solemnly affirmed to do so, I hereby state that I am the judgment creditor
or the attorney for the judgment creditor in the above referenced case against the named judgment debtor;
that there is a good reason to believe, and I do believe that 
                                                                                                                                                                                    

                                                                                                                                                                                    
(PRINT EMPLOYER/GARNISHEE’S COMPLETE NAME AND ADDRESS)

is an employer of the judgment debtor and may have personal earnings owing to the judgment debtor that
are not exempt under section 2329.66 of the Revised Code; that the written demand on judgment debtor
required by Section 2716.02 of the Revised Code has been made at least 15 days and not more than 45 days
before the date of filing of this affidavit; that the payment demanded in said written demand has not been
made, nor has a sufficient portion of the payment been made to prevent the garnishment of personal earnings
as described in said section; that I have no knowledge of any application by the judgment debtor for the
appointment of a trustee, or that the debtor is the subject of a debt scheduling agreement, either of which
would preclude the garnishment of the judgment debtor’s personal earnings.

Date of judgment is                                                                             .

The total probable amount now due on this judgment is $                                              .

The total probable amount now due includes the unpaid portion of the judgment in favor of the judgment
creditor, which is $                                      , interest on that judgment and, if applicable, prejudgment interest
relative to that judgment at the rate of                      % per annum payable until that judgment is satisfied in
full, and court costs in the amount of $                                 , which includes the $85.00 filing fee for the
issuance of the garnishment being requested.
FURTHER AFFIANT SAYETH NOT.

                                                                                                                                  
SIGNATURE OF JUDGMENT CREDITOR OR ATTORNEY

SWORN TO AND SUBSCRIBED BEFORE ME ON                                              (DATE)

                                                                                                                        
(REV. 09/05) NOTARY PUBLIC




