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Disclaimer

Please understand that by ordering this eviction kit, you are not retaining a lawyer for legal advice,
nor are you retaining the services of either Andrew J. Ruzicho nor Eric E. Willison.  This kit is provided to
you for informational purposes only.  Further, please understand that the information in this kit is specific
to the State of Ohio, and that the laws of other states may vary quite a bit from Ohio’s laws.  Using this kit
to fight a case outside of Ohio is a bad idea.

Nothing in this kit is a substitute for retaining an attorney to work on your case.  It is
recommended that you seek out an attorney rather than trying to fight the eviction yourself.  However, if
you cannot find an attorney to work for you, then the information herein may be of some assistance to you.
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The Eviction Process
I. Introduction

If your landlord is seeking to evict you, he must do so in accordance with Ohio
law, specifically the Revised Code Section 1923.  It is important to note that he cannot
simply change the locks on your apartment door and throw all of your stuff out to the
curb without any sort of warning or judicial process.  That judicial process that the
landlord must follow is described in Ohio Revised Code Section 1923.  Your landlord
may fail to observe the requirements of this section, but he does so at his own legal
peril.  At the end of this kit, there is a section on these illegal self help evictions.

A. The Order of Battle:  Understanding the Chronology of the Process

Before you can begin to fight an eviction, you must first know how the process
works from start to finish, so that you know where in the process you are.  Once you
breach the lease and the landlord decides to proceed with an eviction, the process goes
something like this.  The first thing that has to happen is that the landlord must put a
three day notice to vacate upon your door.  This three day notice to vacate is of vital
importance to later proceedings, because it is what gives the Court the jurisdiction to
hear a case of eviction.  Without this three day notice, or if the three day notice is
defective or was waived (meaning that the landlord did something that would cause
the court to ignore the fact that the three day notice was posted, and there will be more
about this later) then the Court is without jurisdiction to hear the matter and any
decision that it comes to is null and void if the tenant objects to the three day notice.
This statute describing this Three Day Notice is reprinted in its entirety at the end of
the kit.

Once the landlord has stuck this notice on your door, you will have three days
to move out.  Weekends, holidays, and the day the notice was posted don’t count, so if
your landlord posts the notice on Friday, he must wait through Monday, Tuesday and
Wednesday and come back Thursday morning to see if you are still at the Apartment
before he can file his motion for forcible entry and detainer.1  If you live in the Tenth
Appellate District, then this is how you calculate the three days.  However, you have
to watch out, because if you live in the Second Appellate District, then there is a case
ruling to the contrary on this issue of timing.2  If you live in one of the other ten
appellate districts in Ohio and you are fighting an eviction, then you will want to
argue that Davis (the case holding that weekends and holidays don’t count) is the case
your district should be following.

If the landlord comes back after the end of the third day and finds that you are
still there, he can go down to the Court and file a Forcible Entry and Detainer Action
against you.  A Forcible Entry and Detainer Action is an action for possession of the
rented premises, and this is what most people think of when they say an eviction was

                                                          
1 Midtown Apartments v. Davis, 1985 Ohio App. LEXIS 10449 (March 6, 1985) Franklin Co. App.
No. 84AP-1121, unreported.
2 Federal Property Management v. Daughtery, 1991 Ohio App. LEXIS 3048 (June 28, 1991)
Montgomery App. No. 12591, unreported.
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filed.  This is basically a lawsuit in Small Claims Court alleging that he has the right
to have you removed from the premises.  A hearing date will be set for you and the
landlord to come in and argue it out in front of the Court.  You can present witnesses
and other evidence in your favor, as can the landlord.  If your landlord loses, then his
Forcible Entry and Detainer Action will be dismissed, and he will have to wait until
you breach the lease again before he can start the eviction process anew with another
three day notice.  If he tries to evict you again for the same thing, you can show the
Court a copy of your previous decision and argue that it is Res Judicata.  Res Judicata
means that once an issue has been decided, that is the end of it, and the Court will not
let the landlord have another chance at the same dispute.

But I am going to assume that your landlord won at Court (so that we can
move on through the eviction process) and that the Judge issued a decision in his
favor.  Just getting a decision from the Judge is not sufficient.  We are now at the
point wherein the landlord will want to convert the Judgment Entry in his favor to that
of a Writ of Restitution (also known as a red tag because it looks like a red parking
ticket).  What this looks like is determined by the statute R.C. 1923.13, reprinted at the
end of the kit.

Once this Writ of Restitution is placed upon your door, you will have about
five days from the time it was filled out to get out.  If you do not leave at that point,
the landlord can schedule a time to meet with a Sheriff’s deputy or a Court Bailiff,
travel to the Apartment, forcibly enter it, and remove you and your possessions to the
curb.

B. Reasons Your Landlord Can Evict You

There are several reasons why your landlord might wish to evict you.  These
are listed in Ohio Revised Code Section 1923.02(A), which you can find at the end of
the kit.  I’ll go through each of the categories from the kit below in plain English.

1. Tenants of Apartments and
Manufactured Housing

Ohio law allows evictions both against tenants holding over their terms in
apartment buildings, and in manufactured housing.  Manufactured housing is what used
to be known as trailers in a trailer park.  Another previously used term was that of
“mobile home.”  So any landlord or mobile home park operator wanting you out must do
so through the statutory eviction process outlined in Ohio Revised Code Section 1923.
“Holding over the term” means that you have stayed beyond the lease agreement, or if
you are in a mobile home, you have refused to sign a new lease and are continuing to
occupy the premises against the wishes of the park operator.

This is only natural, as most people would agree that when your lease
agreement is up (and park operators are required to offer you a new lease on the same
terms that everyone else at the park gets), then you have to go.

2. Tenants Behind on the Their Rent

If you are behind on your rent, then it is only natural that the landlord will have
a cause of action to evict you and retake the premises.  Of course, there are several
reasons why the tenant may not have paid rent.  If you are legally escrowing the rent
under Ohio Revised Code Section 5321.07 or it’s equivalent in the mobile home park
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law, or if the landlord has waived his rights to strict compliance with the prompt payment
clauses in the lease agreement, or if the landlord’s conduct has made it impossible to pay
your rent, then you may have a defense against this, but more about all that later.

3. Judgment Debtors

If you are a judgment debtor and you are in possession of certain real estate,
then you can be evicted from the rented premises via Ohio Revised Code Section 1923.

4. Sales by Executors, Administrators, or Guardians or
Partition Sales

There are times when a property is the subject of litigation by Executors,
Administrators (in the case of the owner passing away, the property needs to be
transferred to the new owners) or Guardians (if the owner has been deemed incompetent
to manage his or her property, a Guardian is appointed by the court).  This is rare, but it
happens.  Further, when two or more parties (one of whom might be your landlord) own
the property and one is trying to get control of it from the other, an action for partition
may be filed.  Once a decision is issued in such litigation, that decision may give rise to
an action for eviction against you.

5. When the Tenant is Occupying the Land Without Right To
Do So

It should come as no surprise that if you are squatting on some land without
the permission of the owner, then he can bring an eviction action against you in Court.

6. Drug Activity on the Part of Tenant or Someone in
Household

If you are engaging in certain legally prohibited activities, especially the
manufacture, sale, or use of drugs at the apartment, your landlord will have cause to
evict you.  In fact, he would be a fool not too, because with the current state of civil
forfeiture laws, if the landlord knew or should have known that the apartment is being
used for the sale and distribution of drugs, the apartment building can be forfeited to
the government and sold at auction.  Nobody wants this.  So the law provides that if
you are caught in illegal activity at the apartment, especially the sale or manufacture
of drugs, then the landlord has the right to evict you on that basis.

a) Drugs

However, Ohio Revised Code Section 1923.02(A)(6)(a)(i) requires that before
the landlord can evict the tenant for drugs, the landlord must have “actual knowledge
of or has reasonable cause to believe” that the tenant or someone in his household is
engaged in violations of drug laws.  I put that phrase about actual knowledge or
reasonable cause to believe in quotes because the statute goes on to define the term.

A landlord does not have actual knowledge or reasonable cause to believe that
there is drug activity unless:

1) A search warrant has been issued pursuant to Ohio Criminal Rule 41 or
Ohio Revised Code Section 2933;

2) the tenant (or the person in the tenant’s rented household) was named or
described in the affidavit as the individual to be searched for drugs;
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3) the tenant’s rented premises was particularly described in the affidavit used
to obtain the search warrant;

4) the search warrant named or described one or more controlled substances to
be searched for or seized;

5) states an offense under Ohio Revised Codes sections 2925 or 3719 that is
occurring in or is otherwise connected with the rented premises;

6) states the factual basis for the person swearing out the affidavit’s belief;

7) the warrant was properly executed by law enforcement officials and any
controlled substances were found; AND

8) after the search and seizure, the landlord was informed by that law
enforcement officer conducting the search or by another law enforcement officer of
the fact that the tenant or person in the tenant’s household has or presently is engaged
in a violation of the drug laws occurring in or in connection with, the rented premises.

So the landlord has to put evidence before the court of all of the above factors
in order to have “actual knowledge of” or “reasonable cause to believe” that there is
drug activity sufficient to warrant an eviction.

7. Land Installment Contracts Under R.C. 5313

If you are buying your land under an installment contract pursuant to Ohio
Revised Code Section 5313, then the seller/landlord may use R.C. 1923 to evict you from
the premises if you breach the terms of the agreement within the first three years.  But if
you breach after that time period, eviction will not be permitted.  Rather the seller must
bring a foreclosure action against you.

8. Violations of R.C. 5321.05 Materially Affecting Health and
Safety

The Ohio Landlord Tenant Act of 1974 imposes certain duties upon tenants
pursuant to Ohio Revised Code Section 5321.05.  This statute is reprinted at the end of
the kit.  If you breach one of these duties (other than (A)(9)), then this will give rise to a
cause of action for eviction.

But just because you have breached one of these duties listed above does not
mean that you will automatically lose your eviction.  If these duties are breached, then
the landlord must give you a thirty day notice to cease and desist from the violations
of Revised Code Section 5321.05.  If you do not cease your violations within 30 days,
then the landlord can hang a three day notice to vacate the premises and proceed as
above under the eviction statute.  For example, let’s say that your lease allows for
pets, but that you don’t clean up after your pets, and they make the apartment
unsanitary.

Since the tenant has a duty under Ohio Revised Code Section 5321.05 to keep
the apartment in a clean and sanitary manner, then the landlord must send the tenant a
30 day letter advising them to clean up the problem.  If the problem persists after the
30 day period, then the landlord has the right to hang the three day notice on the door
and go from there.

So the landlord can’t simply hang the three day notice to vacate on the door
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after a R.C. 5321.05 violation without sending out the 30 day letter and giving you a
chance to fix what is wrong.  Without evidence that he sent you the 30 day letter to fix
the problem, then his eviction action will fail.  It is important to note that there are
some court decisions which allow the 30 day notice and the three day notice to be
served together, even in the same document.

a. Violations of Both Lease and Tenant’s Duties

Landlords like speedy evictions.  They don’t like to send out 30 day letters and
wait for all that time before hanging the three day notice.  They like to evict for
breaches of the lease, rather than breaches of the Ohio Revised Code Section 5321.05.
Attorneys for landlords thought they could get around the 30 day letter requirement by
making the tenant’s duties to the landlord a part of the lease by copying Ohio Revised
Code Section 5321.05 lock, stock, and barrel right into the body of the rental
agreement.  That way, a violation of Ohio Revised Code Section 5321.05 would also
automatically be a violation of the rental agreement.  Then they could argue that since
it was also a violation of the lease, then they did not have to send out the 30 day letter.

The courts saw through this and decided that the landlord cannot circumvent
the thirty-day notice requirement by placing the R.C. 5321.05 obligations in the
written lease and then ignore the statutory notice requirement.3  Where an action of a
tenant can be construed to violate both a term of the written lease and a provision of
R.C. 5321.05 that materially affects health and safety, the thirty-day notice of
termination of lease, as required by R.C. 5321.11, must be given by the landlord.4

9. Tenants Breaching the Terms of Their Rental Agreements

When a tenant has breached the terms of his rental agreement which are not
also a breach of Ohio Revised Code Section 5321.05, then the landlord is under no
obligation to send out a 30 day notice to cure the breach.  Rather the landlord can
jump right into the eviction process by attaching a three day notice to vacate upon the
door.  An example of a breach of a lease agreement that is not a violation of Ohio
Revised Code Section 5321.05 would be having an unauthorized occupant in the
rented premises.  If the landlord can prove this, then you may be evicted simply by the
posting of a three day notice.

It’s a good idea to argue that the violation that the landlord is complaining of is
a violation of Ohio Revised Code Section 5321.05 rather than a simple violation of the
rental agreement, because that gives rise to the obligation to send out the 30 day letter.
For instance, if you being accused of having an unauthorized pet, and the real issue is
the poop that such pet is leaving behind, then perhaps you could argue that the real
reason you are being evicted is because of a violation of R.C. 5321.05(A)(1), (2) or
(6).

10. Against Mobile Home Park Tenants Who Have Failed to
Pay Rent, or Breached the Rental Agreement

If you live in a mobile home park and you have failed to pay rent, breached the
rental agreement then the landlord has the right to bring an eviction action against you.

                                                          
3 Parker v. Fisher (1984), 17 Ohio App.3d 103, syllabus 1.
4 Sandefur Management Co. v. Wilson (1985), 21 Ohio App.3d 160, syllabus 2.
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11. Against Mobile Home Park Tenants Who Have Breached
Park Rules and Regulations Twice in Six Months

If you are a Mobile Home Park Tenant and you breached the park’s rules and
regulations twice in six months, then you may be subject to having an eviction filed
against you by the park operator.  There are defenses to these claims, of course.  For
instance, if the breach was not a “material” breach, then the eviction cannot proceed.

Park Operators often have very complex rules and regulations in place governing
how the lot renters may make use of their lots.  If there is a breach of these rules and
regulations, then the park operator must give notice to the lot renter of the breach,
allowing the lot renter 30 days to get the lot back into compliance with the rules and
regulations.  If the lot renter fails to make the lot comply with the rules, then the Park
Operator may file an eviction action against the lot renter.

So it is not just any breach of the park’s rule and regulations which will allow for
the Park Operator to start eviction proceedings against the lot renter.  Only “material”
breaches of the rules and regulations will permit the Park Operator to file its eviction
action.  Whether a breach of the rules and regulations is “material” or not is a hot area of
debate in the courts.  Let’s look at some examples.

In the case of Moonlight Mobile Home Parks, Inc., v. Eichner, 1993 Ohio App.
LEXIS 5135 (October 29, 1993) Lucas Co. App. No. L-93-028, unreported, the park
operator tried to evict the lot renter for putting improper skirting around her mobile home
in violation of the rules and regulations in use at the park.  The park operator claimed that
this was a violation of R.C. 1923.02(A)(10) because the improper skirting violated the
terms of a rental agreement with a park operator.

The park operator argued that R.C. 3733.13 permits a manufactured home park to
terminate the tenancy of one of its residents when that resident commits “…a material
violation of the rules of the manufactured home park….”, citing Ohio Revised Code
3733.13, (eff. February 25, 1987). Further, the park operator argued that the legislature
specifically designated rules relating to skirting as “material” because the same bill which
contained the “material violation of the rules” clause (1986 Am.Sub.H.B. 495),
specifically enumerated “skirting” as one of the things manufactured home parks can
properly control through rulemaking. See R.C. 3733.11(D).

The park operator maintained that reading R.C. 3733.13 along and together with
R.C. 3733.11 demonstrates an intent of the legislature to make any violation of the
skirting rules “material;” therefore, any violation of the skirting rules is a “material
violation.” The park operator suggested that this is a recognition by the legislature of the
importance of the right of manufactured home park owners to control the aesthetics of
their properties.

But the lot renter argued that the entire purpose of the enactment of R.C. Chapter
3733 was to protect mobile home park residents in landlord-tenant relationships. The lot
renter asserts that these relationships have frequently been marked by the type of
“…arbitrary and often picayune park requirements…” exhibited here.

The Ohio Sixth District Court of Appeals started out its analysis of these
arguments by citing to the Ohio Supreme Court, which said that: “Where the language of



Page 9

a statute is plain and unambiguous, there is no need to interpret its language.”5  “In pari
materia construction is applicable only when the terms of the statute to be construed are
ambiguous or their significance doubtful.”6  Furthermore, the General Assembly will not
be presumed to have intended to enact a law producing unreasonable or absurd
consequences.7

The language of R.C. 3733.13 is clear and unambiguous.

If a resident commits a material violation of the rules of the manufactured
home park, of the public health council, or of applicable state and local
health and safety codes, the park operator may deliver a written
notification of the violation to the resident….

If after notification the resident fails to remedy the violation, the park owner may
take further steps which may eventually result in the operator properly terminating the
rental agreement.  If the tenant holds over after this termination, the park operator may
avail itself of the forcible entry and detainer statute as it will have satisfied R.C.
1923.02(A)(1).

The mobile home park operator also argued in that case that it may have satisfied
R.C. 1923.02(A)(10) as well in that its park rules were incorporated into the rental
agreement.  Therefore, a breach of the rules constitutes a breach of the rental agreement.
But the court applied common contract rules and found that a party will not be found to
have breached a contract so long as that party is in substantial compliance with the
agreement.8  Therefore, the same materiality rule exists for both sections of the act.

The threshold question, then, is whether a resident has committed a material
violation of the park rules.  The word “material” is defined as:

Important; more or less necessary; having influence or effect; going to the
merits; having to do with matter, as distinguished from form…9

The Sixth District Court of Appeals in Lucas County held that there was no
testimony to establish that the lot renter’s present skirting and park operator’s required
skirting radically differed.  In fact, the testimony of park operator’s witness gave the
impression that the two skirtings are as nearly alike as to avoid detection from all but the
closest inspection.  There is no testimony that aluminum skirting was inferior to vinyl
skirting.  It was even suggested that aluminum is more durable.  There was no testimony
that lot renter’s skirting was in disrepair.

In short, the only dispute seems to be over an inconsequential question of form
rather than substance. As such, the Sixth District Court of Appeals ruled that the lot
renter’s failure to replace her aluminum skirting with vinyl was so important that its
violation could rightfully be characterized as “material” under the statute.  Therefore,

                                                          
5 Bd. of Edn. v. Fulton Cty. Budget Comm. (1975), 41 Ohio St.2d 147, 156.
6 Volan v. Keller (1969), 20 Ohio App.2d 204, 206, 253 N.E.2d 309.
7 State ex rel. Cooper v. Savord (1950), 153 Ohio St. 367, 92 N.E.2d 390, paragraph one of the
syllabus.
8 Kersh v. Montgomery Development Center (1987), 35 Ohio App.3d 61, 62, 519 N.E.2d 665.
9 Black's Law Dictionary (5 Ed.Rev.1979) 880.
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having failed to show a “material violation” of a park rule, the park operator had failed to
meet the statutory threshold of R.C. 1923.02(A).

So consistent with the foregoing general provisions, R.C. 3733.091(A)(4) provides
that an operator of a manufactured home park can bring an action under R.C. Chapter
1923(A)(11) against a park resident if the resident has violated any “rule” of the park
which has been properly adopted pursuant to the public health council. Before the
resident can be evicted, though, he must be given notice of the violation under R.C.
3733.13. The latter statute states, in pertinent part:

"If a resident commits a material violation of the rules of the
manufactured home park, of the public health council, or of applicable state
and local health and safety codes, the park operator may deliver a written
notification of the violation to the resident. The notification shall contain all
of the following:

"* * *

"(C) A statement that the violation was material and that if a second
material violation of any park or public health council rule, or any health and
safety code, occurs within six months after the date of this notice, the rental
agreement will terminate immediately;

"* * *

If the resident remedies the condition described in the notice, whether by
repair, the payment of damages, or otherwise, the rental agreement shall not
terminate. The park operator may terminate the rental agreement
immediately if the resident commits a second material violation of the park
or public health council rules, *** subject to the defense that the park rule is
unreasonable, that the park or public health council rule, or health or safety
code, is not being enforced against other manufactured home park residents,
or that the two violations were not willful and not committed in bad faith.

In applying R.C. 3733.091(A)(4) and 3733.13, the courts of Ohio have held that
an action under R.C. Chapter 1923 can be brought against the resident of the park if the
resident has committed two “material”  violations of the park rules within six months.
Moreover, it has been held that, once the plaintiff-operator has established the existence
of the two material violations, the resident can avoid the eviction only by presenting
evidence as to one of the defenses listed in R.C. 3733.13.10  Those three defenses are:

1) the defense that the park rule is unreasonable;

2) that the park or public health council rule, or health or safety code, is not being
enforced against other manufactured home park residents; or

3) that the two violations were not willful and not committed in bad faith.

12. Abandonment
If a manufactured home park resident, has been absent from the manufactured

                                                          
10 Moonlight Mobile Home Parks; W. Ridge Green Co. v. Ortiz (Aug. 10, 1994), 1994 Ohio App.
LEXIS 3586, Lorain App. No. 94CA005819, unreported.
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home park for a period of thirty consecutive days prior to the commencement of an
action and the manufactured home or mobile home, or recreational vehicle that is
parked in the manufactured home park has been left unoccupied for that thirty-day
period, without notice to the park operator and without payment of rent due under the
rental agreement with the park operator, then this will be a sufficient cause for an
eviction on the part of the park operator.

So if you are going out of town for a period of time that is 30 days or more,
then you should take great care to give written notice to the park operator (I would
mail the letter certified mail, return receipt requested) that you will be returning, and
that they are not to consider your home abandoned.  You should also take great care to
make sure that the rent is paid on time in your absence.

13. Self Storage Facilities

If you are storing your belongings in a self storage facility, then the eviction
process for that facility will be covered under Ohio Revised Code Section 5322.  As
such, that is beyond the scope of this work, and will not be covered here.

14. Sex Offender Tenants Near Schools

If you are a registered sex offender and you have moved into an apartment
within 1000 feet of a school, then this will serve as a basis for your eviction by your
landlord.

15.  Sex Offender Occupants Near Schools

If you are a tenant and you live with someone who has to register as a sex
offender, and you are living within 1000 feet of a school, then this will serve as a basis
for your landlord to evict you and the sex offender from the apartment.

C. Ways To Beat An Eviction Action

There are two categories of ways to beat an eviction action.  The first is on the
merits, the second is on the procedure.

1. On The Merits

If your landlord is evicting you for failure to pay the rent, then you need to
bring in proof that you have indeed paid the rent.  If your landlord is evicting you
because you have a dog in violation of the lease, you have to bring in evidence that
you do not have a dog, or that the lease allows dogs.  This is winning on the merits.
There’s not much too it.  You are either right or wrong, and the judge will either see it
or he or she won’t.

It helps to have trustworthy witnesses and lots of documentation to back up
your claims.  That’s why you should have all correspondence with the landlord in
signed, dated, written form so that no one can come back later and say something did
or did not happen.  Why talk on the phone about stuff when you know you should be
getting it in writing?  Keep records, keep receipts of rental payments.  Keep a diary or
logbook of what is going on.

a. Equity Abhors a Forfeiture

Evictions are an example of the Court using its powers of Equity.  The Court’s
Equity powers allow it to order persons to do one thing or another, or perhaps refrain
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from doing one thing or another.  This is different from the Court’s legal power, as its
legal power is said to include only a determination of who owes what to whom.  It
used to be that Courts were split between Courts of Law and Courts of Equity.  If you
wanted money from someone, you had to go to a Court of Law.  If you wanted the
court to force someone to do something, then you had to go to a Court of Equity (also
known as a Court of the Chancery).

Equity courts were originally church based, and there is a surviving maxim of
Equity which says that a party must come to a court of equity with “clean hands.” The
proposition is also stated in the following terms: “to get equity, you must do equity.”
This means that if the person seeking the equitable relief has acted in an improper
manner, and this improper acting has caused the problem in the first place, then the
Court of Equity has the discretion to leave you out in the cold.

Today the legal and equitable courts have merged which simplifies matters a
great deal.  There is a very helpful case in Ohio law called Zanetos v. Sparks (1984),
13 Ohio App.3d 242.  It stands for the proposition of law that Equity abhors a
forfeiture and in fact the Tenth Appellate District Court in Franklin County stated in
specifics as follows:

Clauses in written leases which give lessors [landlords] the right to
declare forfeiture of a lease for nonpayment of rent are valid.
However, unless a lessee's [renter’s] conduct is willful or malicious,
or if compensation for the breach cannot be made due to the lessor,
a court exercising its equity powers will grant the lessee [renter]
relief from forfeiture. The forfeiture clause for nonpayment of rent
is not strictly construed, rather, it is viewed as merely security for
the payment of rent. The courts will balance the equities of the case
and relieve the forfeiture where the equities favor the lessee [renter].
See  Peppe v. Knoepp (1956), 103 Ohio App. 223 [3 O.O.2d 281].

Numerous Ohio cases involving lease agreements stand for the
proposition that equity abhors a forfeiture and that a forfeiture will
not be declared where the equities of the parties can be adjusted.
See Gould v. Hyatt (App. 1926), 4 Ohio Law Abs. 468; Prosser v.
Kruger (App. 1923), 1 Ohio Law Abs. 348; Dietrich v. Ezra Smith
Co. (1920), 12 Ohio App. 243.

In Zanetos, the tenant was unsure to whom he was supposed to pay rent
because the property had been transferred.  The tenant had always made payments
timely in the past, and had made substantial improvements to the property.  Further,
the rent was only nine days overdue when the tenant learned the identity of the new
landlord.  This means that the judge might give the tenant some slack on minor
breaches of the lease.  If you were on your way to pay the rent at an apartment at
which you had been living for several years and you had always previously paid your
rent on time, and you were robbed at gun point and this caused a three or four day
delay in getting the rent to your landlord, then a judge might decide that even though
you technically broke the rental agreement by not paying on time, Equity abhors a
forfeiture and the judge may not allow the eviction to proceed under such unjust
circumstances.
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More useful language is found in the case of Miraldi v. The Life Insurance Co.
of Virginia (1971), 48 Ohio App. 2d 278.  Evictions consist of the landlord declaring a
forfeiture of the lease.  The Ninth Appellate District Court said in Miraldi that:

No citation of authority is needed for the proposition that forfeiture
is not favored in the law, and a waiver will be inferred whenever it
can reasonably be inferred from the facts.  Id. at 282.

While these cases establish a preference in the law for a declaration of waiver
over a declaration of forfeiture, the trouble with these arguments is that it is the
judge’s call.  There is no guarantee that the judge will see you or your reason as
blameless.  In the above example of the robbery that prevents timely payment of the
rent, the judge might blast the victim for being so stupid to carry his rent around in
cash in a dangerous neighborhood.  The judge might also take the simpler expedient of
deciding that the robbery never happened and that you are making up some fish story
to cover your tracks.

2. On The Procedure

Winning on the procedure involves pointing out to the Court some legal step
that the landlord omitted in the eviction process.  If the landlord never posted a three
day notice of eviction, then the landlord’s eviction action will have to be dismissed.
Even if the landlord did post a three day notice, its wording might not comply with
that demanded by the statute reprinted above.

a. Waiver of Three Day Notice

Under R.C. 1923.04, a landlord is required to give his tenant at least three days
notice before beginning an action in forcible entry and detainer.  Because adequate
notice under the statute is a condition precedent to a forcible entry and detainer action,
it is reversible error for a trial court to adjudge the merits of a case if no notice has
been given.11  Similarly, an action in forcible entry and detainer cannot be maintained
if the landlord has waived his notice to the tenant.12

How does a landlord waive his Three Day Notice?  The generally accepted
rule in Ohio is that, by accepting future rent payments after serving a notice to vacate,
a landlord waives the notice as a matter of law, as such acceptance is inconsistent with
the intent to evict.13

But a payment by a tenant is only a "future rent payment" when it is for a
period of occupancy after the date of the landlord's posting of the three day notice to
vacate.14  Rent paid for a period of occupancy before the landlord's posting of the
three day notice to vacate is for rent that is past due and already owed.  The generally
accepted rule is that a landlord's acceptance of past due rent does not waive the
statutory three-day notice to vacate the premises.15

                                                          
11 Shimko v. Marks (1993), 91 Ohio App. 3d 458, 463, 632 N.E.2d 990.
12 Id.
13 Associated Estates Corp. v. Bartell (1985), 24 Ohio App. 3d 6, 9, 492 N.E.2d 841 and Presidential
Park Apts. v. Colston (App.1980), 17 Ohio Op. 3d 220, 221.
14 Sheridan Manor Apartments v. Carter, 1992 Ohio App. LEXIS 6528, (Dec. 22, 1992), Lawrence
App No. 92CA4, unreported.
15 Graham v. Pavarini (1983), 9 Ohio App. 3d 89, 92, 458 N.E.2d 421; Julian Invests., Inc. v.
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There is, in fact, some persuasive authority to suggest that a landlord may not
accept rent for any period that falls after the notice to vacate.  In Schmidt v. Hummell
(1947), 81 Ohio App. 167, 170, 73 N.E.2d 806 the court stated:

It is manifest that if [a landlord] accepted payment of rent, as such,
for the period covered in his action and by his notice to leave the
premises, he could not be heard to say that he was entitled to their
possession.

However, the weight of recent authority in Ohio supports the landlord's right to
collect rent after the notice to vacate, as long as it is taken as payment for obligations
past due.16  A tenant will continue to incur obligations for rent when he occupies a
premises after the notice to vacate is given.17  Thus, it is not considered inconsistent
for a landlord to collect upon such obligations after they become past due and still
insist on his right to present possession.

b. Example Distinguishing Past Due and Future Rent

If all that about past due rent and future rent makes your head swim, then
perhaps two examples would work.  In example A, the rent is Five Hundred Dollars
($500.00) per month.  The tenant owes the landlord for the months of January,
February and March.  The landlord decides that he will no longer wait and hangs a
three day notice to vacate on the door of the apartment on April 3.  The tenant brings
in $1,500.00 after the Notice to Vacate is posted and promises another $500.00 in a
week’s time.  The landlord accepts the $1,500.00, and also accepts the $500.00 one
week later.  The eviction hearing is for April 20.  But instead of dismissing the
forcible entry and detainer action, the landlord goes ahead with the eviction anyway.

The landlord wins the eviction because he has only accepted money for rent
that is past due.  On April 1, the rent became due and owing, and became past due
rent, even though part of it was for a period in the future, the remainder of April.

But example B gives us a different result.  Let’s assume the same facts wherein
the tenant makes good on the rent for January, February and March, only the tenant
promises the landlord a payment of another One Thousand Dollars ($1,000.00) during
the first week in April, which will pay for both April and May’s rent.  If the landlord
accepts this amount as well before the eviction hearing on April 20, then the landlord
has accepted future rent, and this is inconsistent with his three day notice, and
constitutes a waiver of it.

c. Helping Your Landlord To Waive His Three
Day Notice to Vacate

Some rental managers are greedy, and will simply take any money that you
offer them.  If this is the case, then you should always get a signed and dated receipt to
bring into court with you to show the acceptance of future rent.  But some rental

                                                                                                                                                                             
Dudley, 1999 Ohio App. LEXIS 429, (Feb. 12, 1999), Greene App. No. 98-CA-85, unreported.
16 Graham, 9 Ohio App. 3d at 92; Mecca Management, Inc. v. Gouse, 1997 Ohio App. LEXIS 5270,
(Nov. 21, 1997), Lucas App. No. L-97-1185, unreported; see also Bristol Court v. Jones, 1994 Ohio App.
LEXIS 4479, (Sept. 29, 1994), Pike App. No. 93-CA-520, unreported (“Nothing * * * prevents a landlord
from accepting payments for rent past due.”).
17 Julian Invests., 1999 Ohio App. LEXIS 429 at 8-9.
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managers are also very sophisticated and know that they cannot take rent after they
have posted their three day notice to vacate.  If you are dealing with a sophisticated
rental management company, you salvation may lie in the fact that the owner and the
rental management company may be two different people or companies.

If the owner of the apartment is different than the rental manager who is trying
to throw you out, and you know where the owner lives, you may wish to try sending
the rent check directly to the owner and payable to him.  If the owner cashes the check
for future rent, not caring that the rental manger is trying to evict you, then this may
well constitute a waiver of the notice to vacate that the rental manager put on your
door.  Just bring the canceled check into court with you.

Another way of doing it that works with large rental management companies is
to bring in your rent for the next month in the form of cash.  Give it to the receptionist
and get a receipt from her.  Once you have the signed, dated receipt for cash in hand,
showing it to the Judge at the eviction hearing may be all that you have to do to prove
that the three day notice to vacate has been waived.

Some landlords simply don’t understand the law, and may accept your rental
payment for the next month themselves.  Their own greed works against them when
you come in with a number of crisp one hundred dollar bills.  They will give you a
signed, dated receipt, not knowing that they are waiving their three day notice to evict
and that the court date that they have set up for next week is not going to go well for
them.

d. Service of Process Issues

Yet another procedural way to defeat an eviction is if the forcible entry and
detainer action does not list all of the residents of the apartment.  If only one of the
five roommates is listed, then the writ of restitution issued by the Court will be
effective against the listed person, but not against those who were not party to the
lawsuit, and were not served with the forcible entry and detainer action.  The landlord
may try to get around this by listing you and “all other occupants.”  But if you can
show that the landlord knew the names of the other occupants (let’s say such persons
were on the lease) and the other persons at the apartment had no notice of these
proceedings, then the eviction may not be effective against them.

Procedural errors are rare, but they happen, and when they do, you would be
wise to take advantage of them to complicate your landlord’s unjustified lawsuit
against you.  But remember that procedural errors will not solve your problems in the
long run.  They are a temporary substitute at best for a decision upon the merits.
Also, be advised that if there is any way that a Judge can bend or interpret the facts so
as to decide a case on its merits, he will do so.  This means that even if you think that
you have a procedural solution to your problems, you should still stand ready to
defend yourself on the merits in case your procedural argument fails.  Procedural
solutions are at best good bargaining chips to leave the apartment on terms that are
better than what you would have received had you been staring down the barrel of a
red tag.

3. Statutory Protections

There are three big statutory protections for evictions in Ohio.  These are listed
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and explained immediately below.

a. Retaliation
One thing that your landlord cannot do to you is retaliate against you for asserting

your rights as a tenant.  As soon as you start complaining about substandard conditions at
your apartment, the landlord’s natural inclination is to say that if you don’t like it, get out.
Move.  And if you won’t move voluntarily, here’s an eviction notice.  The Ohio
Landlord/Tenant Act of 1974 gives you some protections against such landlords and it is
reprinted at the end of the kit:

So what do you do if a landlord retaliates against you?  The first thing is to figure
out if the action that the landlord took is illegal.  You are only protected under the statute
if the retaliation is in the nature of an increase in rent, a decrease in services required to
be provided, or a threatened eviction.  Your landlord’s refusal to go through with his
plans to paint the garage after your complaints on other matters will probably not be
sufficient.  Your landlord’s unfriendliness to you after a complaint will probably not be
sufficient.

The second hurdle that you must get over is that you must show that the action
that your landlord took was motivated by the desire to retaliate against you.  It’s
troublesome to prove intent.  Intent is by its nature a subjective, rather than an objective
thing.  The Judge will never be able to look into your landlord’s mind and see undeniable
evidence of retaliatory intent.  This means that in the end it will be the Judge or the jury
(if you have asked for one) who makes the call on what your landlord’s mindset is.  There
are no guarantees when you are dealing with a subjective intent determination. You
complain about a sparking outlet, the next thing you know the landlord has someone else
that he wants to move into your apartment and you receive a thirty day notice terminating
your month to month tenancy.  The landlord argues to the Court that he just likes this new
person better as a tenant.

Not knowing how the Judge is going to rule works for you and against you.  It
works against you because you are uncertain.  Every piece of evidence might point in
your direction, but you still lose because the Judge just doesn’t see it your way.  But it
works for you as well because there is no way that the other side can tell what is going to
happen either.  They are in that same scary boat as you are on those same high seas.
None of this means you are going to lose or going to win.  Just remember that no matter
how good your case is, it is, in the end, a crap shoot.  So if the other side is hanging out a
good decent settlement offer that is fair, take it.

It will be your burden of proof to show that your landlord was motivated by a
desire to retaliate against you when he hung that three day notice of eviction on your door
or increased the rent by one third.  Although R.C. 5321.02(A)(1) provides that a landlord
may not retaliate because of a complaint made to a government agency, the finder of fact
must independently determine the reasons behind a landlord’s action. A tenant must,
therefore, show by a preponderance of the evidence, that the relationship between the
complaint and action resulted from a retaliatory motive.18

                                                          
18 Weishaar v. Strimbu (1991), 76 OApp3d 276, 601 NE2d 587; Howard v. Simon (1984), 18
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Once a tenant has met his burden of proof under R.C. 5321.02 by showing, by a
preponderance of the evidence, that the landlord’s decision to evict was in response to the
tenant's complaints regarding housing code violations, then it becomes the landlord's duty
to prove that he brought the eviction action in accordance with R.C. 5321.03(A).19  Just
because a tenant’s complaint to a landlord if closely followed by the landlord’s retaliatory
action, this does not create a presumption that the landlord’s conduct was retaliatory
under the statute.  While the temporal proximity of the actions of the parties may be a
substantial factor in the Judge’s analysis of a landlord’s motives in desiring to regain
possession of a rental unit, such evidence does not create a presumption of retaliatory
motive under Ohio law.20  In other words, proximity in time between the complaint and
the adverse action taken against you by the landlord is darn good evidence, and you’re
glad as heck to have it, but it does not decide the case unless the Judge or Jury thinks it
does.  

Evidence of the circumstances of the action may be used to prove that a rent
increase was retaliatory.21  The fact that your landlord had never before complained about
the noise your dog supposedly makes and then suddenly starts writing you a bunch of
letters threatening eviction because it barked last night is circumstantial evidence of your
landlord’s intent.  In fact, circumstantial evidence is all you usually have when you are
trying to show someone’s intent.

One quick note here.  There are two types of evidence, direct evidence and
circumstantial evidence.  Direct evidence is evidence that, if believed, decides the matter.
For example, Jim testifies that he has known Joe all of his life, and he saw Joe rob the
bank.  If you believe Jim, then Joe is guilty.  That’s direct evidence.  Circumstantial
evidence is evidence that even if you believe it, it doesn’t necessarily mean that
something happened.  A gun that looked like the one used in the bank robbery was in
Joe’s apartment.  You can believe the gun was there, and even that it looks like the one
that robbed the bank, and still believe that Joe is innocent.

b. Month to Month Tenancies and R.C. 5321.17

Some oral rental agreements do not run for a year, but rather go from month to
month.  This type of contract is a month to month tenancy.  In the absence of any
other evidence, a court will presume that a rental agreement is a month to month
tenancy.  Month to month tenancies can be terminated at the will of either the landlord
or the tenant, for any reason (that isn’t discriminatory or retaliatory) or no reason at
all, so long as the proper notice is given.

In the case of a month to month tenancy, Ohio Revised Code Section 5321.17
has spoken on the amount of notice that must be given to the other side, and it is
reprinted at the end of this kit:

The notice requirement is thirty days.  But the thirty days does not start to run
except from the beginning of a rental term.  Let’s say that you moved into your apartment

                                                                                                                                                                             
OApp3d 14, 18 OBR 38, 480 NE2d 99.
19 Karas v. Floyd (1981), 2 Ohio App.3d 4, 440 NE2d 563.
20 Karas v. Floyd (1981), 2 Ohio App.3d 4.
21 Blue v. Castlerock Properties, Inc. (1996), 77 OMisc2d 1, 665 NE2d 295.
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on a month to month tenancy on May 1, and that your rent is due by the first of each
month.  A court is then very likely to find that the rental term starts at the beginning of
each month.  On July 15, the landlord decides that he wants you out of the apartment and
he gives you notice of this on that same day.  His thirty days of notice will not start to run
until August 1.  This means that you will have until August 30 to leave the apartment (of
course, you will have to pay rent for the month of August).

The same is true for a tenant wanting to vacate.  Let’s say that you moved into the
apartment on May 15, and that your rent is due on the Fifteenth day of each month.  A
court will probably find that the rental period goes from the middle of each month to the
middle of the next.  This means that if the tenant gives notice that he wants to terminate
the month to month tenancy on July 18, then the thirty days notice does not start to run
until August 15, and the tenant will be responsible for paying rent at the apartment until
September 15.

If your landlord wishes to raise the rent on your apartment for a month to month
tenancy, what he is in effect doing is seeking to destroy your previous tenancy, and begin
an entirely new one with you at the higher rental rate.  To destroy a month to month
tenancy, the landlord must give thirty days notice, from the beginning of the rental term
before he can start to demand the higher rental price.  This means that if your rent is One
Thousand per month and your landlord wants to increase it to One Thousand Five
Hundred per month, then he must give you thirty days notice.  If he tells you about the
rental increase on August 4, and your rental term starts at the beginning of each month,
then you will pay your regular rent for September and you will then pay the higher rent
starting in October.

All of this is important when it comes to the timing issues of when the three day
notice to vacate was hung on the door.  If the notice was hung before the landlord had the
right to possession of the apartment, then the eviction action will have to be dismissed.

c. Discrimination Statutes

If you feel that your landlord is discriminating against you on the basis of race,
sex, national origin, color, handicap, familial status or old age, then you can argue that
the court should not allow such an eviction.  If the court believes that the landlord’s
motives are improper under these categories, then the court will not grant the eviction.
However, if you are claiming this as a defense, you will have the burden of proof on the
issue.

Discriminatory motives are difficult to prove because they exist (if at all) deep
inside the landlord’s mind.  There is likely to be very little physical evidence of the
motive.  One always hopes and prays to have a landlord’s voice on an answering machine
telling the tenant that he has decided that he will no longer rent to any Hispanics, but such
clear cut evidence is rare.  One thing that can help you if you suspect a discriminatory
motive is to call up the Ohio Civil Rights Commission and tell them that you suspect that
your landlord is evicting you for discriminatory reasons.  The OCRC may do an
investigation, and this may either delay the eviction, or at least provide you with good
evidence of the discrimination (since the people at the OCRC are old hands at ferreting
this stuff out).

d. Rent Escrow
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If you are escrowing your rent under Ohio Revised Code Section 5321.07, then
the landlord cannot evict you for failure to pay rent.  Few landlords are dumb enough
to bring an eviction action when the rent is currently being escrowed, but if this ever
happens, you should bring your escrow documentation plus a few photocopies of it to
the court and show it to the Magistrate at the eviction process.  Tell the magistrate that
you are paying your rent, you are just paying it to the court.  This will make short
work of the landlord’s eviction action.

e. Simply Vacating

If you come to the hearing and provide the court with convincing evidence that
you have vacated the rented premises and returned possession to the landlord, then the
court will dismiss the eviction action against you.  This is because once the landlord has
retaken possession of the premises, then his cause of action for the premises is moot.

Be cautious though, because there may still be another second cause of action that
was filed with the eviction action alleging that there were damages to the premises and/or
unpaid rents.  Those allegations will have to be answered within 28 days of the date that
you were served with the complaint for such damages.  But they will not be addressed at
the eviction hearing itself.  The only thing that will be determined at the eviction hearing
is whether or not the landlord has the right to retake possession of the premises.  If you
fail to contest those charges by filing an answer later on, then you may end up with a
judgment against you.

f. Arguing the Three Day Notice

If you can convince the court that the landlord never posted the three day notice to
vacate the rented premises, then the court will have to dismiss the eviction.  Often, a
landlord will not show up at the eviction hearing, but rather will file an affidavit with the
complaint for eviction alleging that the three day notice was posted.  Most Magistrates
will not allow an affidavit into evidence at an eviction hearing when the tenants are
disputing receipt of the proper notice.  However, this usually only buys about a week, as
the case will get continued and then the landlord or the person who hung the notice on the
door will come in and testify under oath next time that the notice was hung on the door.

g. Failure to Use Exact Language

The Eviction Statute requires that the three day notice to vacate contains some
very exact language.  Further, that language must be set off from the rest of the three day
notice’s wording by use of different type face (either size or color or italics and so on).
The point is that the required language must sufficiently call attention to itself to alert the
tenant to its statutorily mandated warning.  The language required must be exactly as
follows:

Every notice given under this section by a landlord to recover residential
premises shall contain the following language printed or written in a
conspicuous manner: "You are being asked to leave the premises. If you
do not leave, an eviction action may be initiated against you. If you are in
doubt regarding your legal rights and obligations as a tenant, it is
recommended that you seek legal assistance."

D. Appealing Evictions
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If you do not like the way that the court decided your eviction, there are two ways
to go about getting the decision changed.  The first, if you were before a Magistrate at the
eviction hearing, is to file Objections to the Decision of Magistrate Pursuant to Civil Rule
56(E).  Normally, this would stay the result of the Magistrate’s Decision, but since
evictions are summary proceedings, it has been held that the Civil Rules do not apply.

In practice, most courts will still give you a hearing before the Judge to determine
if the Magistrate got the decision right, but the Judge will very likely require that you
post some sort of bond with the court, in an amount sufficient to compensate the landlord
for the delay in rendering a Writ of Restitution to be posted at the premises.  Since most
actions for eviction involve failure to pay rent, this is usually in the amount of the rent
that the landlord is claiming is due, and continue to deposit rent with the court until the
hearing can be held.

If the judge decides against you at that hearing and determines that the Magistrate
got the decision correct, then you can still appeal to the Appellate District governing trial
courts in your area.  You do this by filing a notice of appeal with the trial court.  At that
time, you can ask the trial court to stay its Decision (or any Writ that was issued) until
your appeal can be heard, and the trial court may allow this stay, so long as you continue
to deposit a sufficient amount with the court to compensate the landlord for any damages
he may incur by reason of the delay.

But if the trial court does not grant the stay of the eviction process, then you will
need to ask your court of appeals for one immediately.  If the court of appeals grants the
stay, it will likely require that you continue to deposit a sufficient amount with the court
to compensate the landlord for any damages he may incur by reason of the delay.

Appeals of evictions are tricky matters, and they should be handled by competent
legal counsel.  You can do it yourself if you want to, but very few litigants representing
themselves win at the appeals level.

II.         Self Help Evictions Outlawed

Ohio Revised Code Section 5321.15 provides that a landlord may not evict a
residential tenant by any means other than by those allowed by statute in Ohio Revised
Code Section 1923.  This means that if you come home from work one day and your
locks have been changed and your stuff is all in the dumpster getting rained on, then the
landlord has violated the law.  You will have the right to sue the landlord for a wrongful
self help eviction, and you can recover actual damages and attorneys fees.  The statute
even states that the landlord cannot even threaten to evict the tenant without resort to the
proper legal process.

Here is what the statute says in its entirety:

(A) No landlord of residential premises shall initiate any act, including
termination of utilities or services, exclusion from the premises, or threat
of any unlawful act, against a tenant, or a tenant whose right to possession
has terminated, for the purpose of recovering possession of residential
premises, other than as provided in Chapters 1923., 5303., and 5321. of
the Revised Code.  
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(B) No landlord of residential premises shall seize the furnishings or
possessions of a tenant, or of a tenant whose right to possession has
terminated, for the purpose of recovering rent payments, other than in
accordance with an order issued by a court of competent jurisdiction.  

(C) A landlord who violates this section is liable in a civil action for all
damages caused to a tenant, or to a tenant whose right to possession has
terminated, together with reasonable attorneys fees.

It’s important to note that this statute protects tenants who have a right to be at a
residential rented premises, as well as those whose right to be there has expired.  So the
bottom line is that the landlord has to go through the statutory process, or you have a good
counterclaim against him for tossing all of your stuff out.

The problem, of course, is in proving two things.  One, every landlord that I have ever
known who has set out a tenant improperly has always claimed that the tenant has abandoned
the rented premises.  If the court finds that the tenant abandoned the premises, then there is
no need to bring an eviction action because the tenant was not in possession of the premises.
The tenant must then introduce evidence that he was still in possession of the premises at the
time.  This can be done through witnesses and testimony about circumstances, such as the
type of items left behind (one does not not normally leave certain personal possession
behind, whether they be of sentimental or valuable nature), whether or not there were
alternate living arrangements for the tenant, whether rent was paid, whether the keys were
still in possession of the tenant, whether the tenant was still paying the utilities, etc.

The other problems come when the landlord finally admits that he wrongfully set out
the tenant who had not abandoned.  At that point, the tenant argues that he lost $3,000.00 in
possessions.  “Prove it,” says the landlord.  It’s tough to prove that you had a 50 inch Sony
wall mounted flat screen liquid plasma television if you don’t have a receipt (and you are not
likely to have a receipt if the landlord threw out all of your possessions—such possessions as
to include your receipts box).

Good evidence here is found via contacting your credit card provider and asking for
copies of the monthly statements for the time when you purchased the television.  You can
also find good evidence from your parents or friends who might have purchased the lost
item(s) for you and still have the receipt or still have a record of the charge on their back
statements.  Further, if there were ever pictures taken of the inside of your apartment during a
birthday party or something like that, the television might be in the background of one of the
pictures.

But before all of this happens, wouldn’t it be a good idea to walk through your
apartment with a video camera and video tape all of your belongings (including clothing and
shoes and plates and so on) and sending the tape to a safe location?  Wouldn’t that simple
step put your mind at ease at a time when it might get to be most troubled?
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Statute Appendix in Order of Reference

TITLE XIX [19] COURTS -- MUNICIPAL -- MAYOR'S -- COUNTY

CHAPTER 1923: FORCIBLE ENTRY AND DETAINER

ORC Ann. 1923.04  (Anderson 1999)

1923.04 Notice; service.

(A) Except as provided in division (B) of this section, a party
desiring to commence an action under this chapter shall notify
the adverse party to leave the premises, for the possession of
which the action is about to be brought, three or more days
before beginning the action, by certified mail, return receipt
requested, or by handing a written copy of the notice to the
defendant in person, or by leaving it at his usual place of abode
or at the premises from which the defendant is sought to be
evicted.

Every notice given under this section by a landlord to recover
residential premises shall contain the following language
printed or written in a conspicuous manner: "You are being
asked to leave the premises. If you do not leave, an eviction
action may be initiated against you. If you are in doubt
regarding your legal rights and obligations as a tenant, it is
recommended that you seek legal assistance."

(B) The service of notice pursuant to section 5313.06 of the Revised
Code constitutes compliance with the notice requirement of
division (A) of this section. The service of the notice required by
division 8 of section 5321.17 of the Revised Code constitutes
compliance with the notice requirement of division (A) of this
section.
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TITLE XIX [19]  COURTS -- MUNICIPAL -- MAYOR'S -- COUNTY

CHAPTER 1923: FORCIBLE ENTRY AND DETAINER

ORC Ann. 1923.13

1923.13 Execution; form.

When a judgment of restitution is entered by a court in an action under this chapter, at the
request of the plaintiff or his agent or attorney, that court shall issue a writ of execution on the
judgment, in the following form, as near as practicable:

The state of Ohio, . . . . . . . county: To any constable or police officer of . . . . . . township, city,
or village; or to the sheriff of . . . . . . . . . . county; or to any authorized bailiff of the . . . . . . . . . . . .:
(Name of court)

Whereas, in a certain action for the forcible entry and detention (or the forcible detention, as
the case may be), of the following described premises, to wit: . . . . . ., lately tried before this court,
wherein . . . . . . . . was plaintiff, and . . . . . was defendant, . . . . . . . judgment was rendered on the . . . .
day of . . . . . ., . . . . . ., that the plaintiff have restitution of those premises; and also that he recover costs
in the sum of . . . . . . . You therefore are hereby commanded to cause the defendant to be forthwith
removed from those premises, and the plaintiff to have restitution of them; also, that you levy of the
goods and chattels of the defendant, and make the costs previously mentioned and all accruing costs,
and of this writ make legal service and due return.

   Witness my hand, this . . . . day of . . ., A.D. . . . . . . . . . . . . . . . . . .Judge, . . . (Name of court).
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TITLE 19.  COURTS -- MUNICIPAL -- MAYOR'S -- COUNTY
CHAPTER 23.  FORCIBLE ENTRY AND DETAINER

ORC Ann. 1923.02

§  1923.02. Persons subject to forcible entry and detainer action

(A) Proceedings under this chapter may be had as follows:

   (1) Against tenants or manufactured home park residents holding over their terms;

(2) Against tenants or manufactured home park residents in possession under an oral tenancy, who
are in default in the payment of rent as provided in division (B) of this section;

(3) In sales of real estate, on executions, orders, or other judicial process, when the judgment
debtor was in possession at the time of the rendition of the judgment or decree, by virtue of which
the sale was made;

(4) In sales by executors, administrators, or guardians, and on partition, when any of the parties to
the complaint were in possession at the commencement of the action, after the sales, so made on
execution or otherwise, have been examined by the proper court and adjudged legal;

(5) When the defendant is an occupier of lands or tenements, without color of title, and the
complainant has the right of possession to them;

(6) In any other case of the unlawful and forcible detention of lands or tenements. For purposes of
this division, in addition to any other type of unlawful and forcible detention of lands or
tenements, such a detention may be determined to exist when both of the following apply:

(a) A tenant fails to vacate residential premises within three days after both of the
following occur:

(i) The tenant's landlord has actual knowledge of or has reasonable cause to
believe that the tenant, any person in the tenant's household, or any person on
the premises with the consent of the tenant previously has or presently is
engaged in a violation of Chapter 2925. or 3719. of the Revised Code, or of a
municipal ordinance that is substantially similar to any section in either of those
chapters, which involves a controlled substance and which occurred in, is
occurring in, or otherwise was or is connected with the premises, whether or not
the tenant or other person has been charged with, has pleaded guilty to or been
convicted of, or has been determined to be a delinquent child for an act that, if
committed by an adult, would be a violation as described in this division. For
purposes of this division, a landlord has "actual knowledge of or has reasonable
cause to believe" that a tenant, any person in the tenant's household, or any
person on the premises with the consent of the tenant previously has or presently
is engaged in a violation as described in this division if a search warrant was
issued pursuant to Criminal Rule 41 or Chapter 2933. of the Revised Code; the
affidavit presented to obtain the warrant named or described the tenant or person
as the individual to be searched and particularly described the tenant's premises
as the place to be searched, named or described one or more controlled
substances to be searched for and seized, stated substantially the offense under
Chapter 2925. or 3719. of the Revised Code or the substantially similar
municipal ordinance that occurred in, is occurring in, or otherwise was or is
connected with the tenant's premises, and states the factual basis for the affiant's
belief that the controlled substances are located on the tenant's premises; the
warrant was properly executed by a law enforcement officer and any controlled
substance described in the affidavit was found by that officer during the search
and seizure; and, subsequent to the search and seizure, the landlord was
informed by that or another law enforcement officer of the fact that the tenant or
person has or presently is engaged in a violation as described in this division and
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it occurred in, is occurring in, or otherwise was or is connected with the tenant's
premises.

(ii) The landlord gives the tenant the notice required by division (C) of section
5321.17 of the Revised Code.

(b) The court determines, by a preponderance of the evidence, that the tenant, any person
in the tenant's household, or any person on the premises with the consent of the tenant
previously has or presently is engaged in a violation as described in division (A)(6)(a)(i)
of this section.

(7) In cases arising out of Chapter 5313. of the Revised Code. In those cases, the court has the
authority to declare a forfeiture of the vendee's rights under a land installment contract and to
grant any other claims arising out of the contract.

(8) Against tenants who have breached an obligation that is imposed by section 5321.05 of the
Revised Code, other than the obligation specified in division (A)(9) of that section, and that
materially affects health and safety. Prior to the commencement of an action under this division,
notice shall be given to the tenant and compliance secured with section 5321.11 of the Revised
Code.

(9) Against tenants who have breached an obligation imposed upon them by a written rental
agreement;

(10) Against manufactured home park residents who have defaulted in the payment of rent or
breached the terms of a rental agreement with a manufactured home park operator. Nothing in this
division precludes the commencement of an action under division (A)(12) of this section when the
additional circumstances described in that division apply.

(11) Against manufactured home park residents who have committed two material violations of
the rules of the manufactured home park, of the public health council, or of applicable state and
local health and safety codes and who have been notified of the violations in compliance with
section 3733.13 of the Revised Code;

(12) Against a manufactured home park resident, or the estate of a manufactured home park
resident, who has been absent from the manufactured home park for a period of thirty consecutive
days prior to the commencement of an action under this division and whose manufactured home or
mobile home, or recreational vehicle that is parked in the manufactured home park, has been left
unoccupied for that thirty-day period, without notice to the park operator and without payment of
rent due under the rental agreement with the park operator;

(13) Against occupants of self-service storage facilities, as defined in division (A) of section
5322.01 of the Revised Code, who have breached the terms of a rental agreement or violated
section 5322.04 of the Revised Code;

(14) Against any resident or occupant who, pursuant to a rental agreement, resides in or occupies
residential premises located within one thousand feet of any school premises and to whom both of
the following apply:

(a) The resident's or occupant's name appears on the state registry of sex offenders and child-
victim offenders maintained under section 2950.13 of the Revised Code.

(b) The state registry of sex offenders and child-victim offenders indicates that the resident or
occupant was convicted of or pleaded guilty to either a sexually oriented offense that is not a
registration-exempt sexually oriented offense or a child-victim oriented offense in a criminal
prosecution and was not sentenced to a serious youthful offender dispositional sentence for
that offense.

(15) Against any tenant who permits any person to occupy residential premises located within one
thousand feet of any school premises if both of the following apply to the person:

(a) The person's name appears on the state registry of sex offenders and child-victim offenders
maintained under section 2950.13 of the Revised Code.
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(b) The state registry of sex offenders and child-victim offenders indicates that the person was
convicted of or pleaded guilty to either a sexually oriented offense that is not a registration-
exempt sexually oriented offense or a child-victim oriented offense in a criminal prosecution
and was not sentenced to a serious youthful offender dispositional sentence for that offense.

(B) If a tenant or manufactured home park resident holding under an oral tenancy is in default in the
payment of rent, the tenant or resident forfeits the right of occupancy, and the landlord may, at the
landlord's option, terminate the tenancy by notifying the tenant or resident, as provided in section
1923.04 of the Revised Code, to leave the premises, for the restitution of which an action may then be
brought under this chapter.

(C) (1) If a tenant or any other person with the tenant's permission resides in or occupies residential
premises that are located within one thousand feet of any school premises and is a resident or
occupant of the type described in division (A)(14) of this section or a person of the type described
in division (A)(15) of this section, the landlord for those residential premises, upon discovery that
the tenant or other person is a resident, occupant, or person of that nature, may terminate the rental
agreement or tenancy for those residential premises by notifying the tenant and all other
occupants, as provided in section 1923.04 of the Revised Code, to leave the premises.

(2) If a landlord is authorized to terminate a rental agreement or tenancy pursuant to division
(C)(1) of this section but does not so terminate the rental agreement or tenancy, the landlord is not
liable in a tort or other civil action in damages for any injury, death, or loss to person or property
that allegedly result from that decision.

(D) This chapter does not apply to a student tenant as defined by division (H) of section 5321.01 of the
Revised Code when the college or university proceeds to terminate a rental agreement pursuant to
section 5321.031 [5321.03.1] of the Revised Code.
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TITLE LIII [53]  REAL PROPERTY

CHAPTER 5321: LANDLORDS AND TENANTS

ORC Ann. 5321.05

5321.05 Obligations of tenant.

(A) A tenant who is a party to a rental agreement shall do all of the
following:

(1) Keep that part of the premises that he
occupies and uses safe and sanitary;

(2) Dispose of all rubbish, garbage, and other
waste in a clean, safe, and sanitary manner;

(3) Keep all plumbing fixtures in the dwelling
unit or used by him as clean as their condition
permits;

(4) Use and operate all electrical and plumbing
fixtures properly;

(5) Comply with the requirements imposed on
tenants by all applicable state and local
housing, health, and safety codes;

(6) Personally refrain and forbid any other person
who is on the premises with his permission
from intentionally or negligently destroying,
defacing, damaging, or removing any fixture,
appliance, or other part of the premises;

(7) Maintain in good working order and condition
any range, refrigerator, washer, dryer,
dishwasher, or other appliances supplied by
the landlord and required to be maintained by
the tenant under the terms and conditions of a
written rental agreement;

(8) Conduct himself and require other persons on
the premises with his consent to conduct
themselves in a manner that will not disturb
his neighbors' peaceful enjoyment of the
premises;

(9) Conduct himself, and require persons in his
household and persons on the premises with
his consent to conduct themselves, in
connection with the premises so as not to
violate the prohibitions contained in Chapters
2925. and 3719. of the Revised Code, or in
municipal ordinances that are substantially
similar to any section in either of those
chapters, which relate to controlled
substances.

(B) The tenant shall not unreasonably withhold consent for the
landlord to enter into the dwelling unit in order to inspect the
premises, make ordinary, necessary, or agreed repairs,
decorations, alterations, or improvements, deliver parcels that
are too large for the tenant's mail facilities, supply necessary or
agreed services, or exhibit the dwelling unit to prospective or
actual purchasers, mortgagees, tenants, workmen, or
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contractors.

(C) (1) If the tenant violates any provision of this
section, other than division (A)(9) of this
section, the landlord may recover any actual
damages that result from the violation
together with reasonable attorney's fees. This
remedy is in addition to any right of the
landlord to terminate the rental agreement, to
maintain an action for the possession of the
premises, or to obtain injunctive relief to
compel access under division (B) of this
section.

(2) If the tenant violates division (A)(9) of this
section and if the landlord has actual
knowledge of or has reasonable cause to
believe that the tenant, any person in the
tenant's household, or any person on the
premises with the consent of the tenant
previously has or presently is engaged in a
violation as described in division (A)(6)(a)(I)
of section 1923.02 of the Revised Code,
whether or not the tenant or other person has
been charged with, has pleaded guilty to or
been convicted of, or has been determined to be
a delinquent child for an act that, if committed
by an adult, would be a violation as described
in that division, then the landlord promptly
shall give the notice required by division (C) of
section 5321.17 of the Revised Code. If the
tenant fails to vacate the premises within three
days after the giving of that notice, then the
landlord promptly shall comply with division
(A)(9) of section 5321.04 of the Revised Code.
For purposes of this division, actual knowledge
or reasonable cause to believe as described in
this division shall be determined in accordance
with division (A)(6)(a)(I) of section 1923.02 of
the Revised Code.



Page 29

TITLE LIII [53] REAL PROPERTY

CHAPTER 5321: LANDLORDS AND TENANTS

ORC Ann. 5321.02

5321.02 Retaliatory conduct of landlord prohibited.

(A) Subject to section 5321.03 of the Revised Code, a landlord may not retaliate against a
tenant by increasing the tenant's rent, decreasing services that are due to the tenant, or
bringing or threatening to bring an action for possession of the tenant's premises because:

(1) The tenant has complained to an appropriate governmental agency of a
violation of a building, housing, health, or safety code that is applicable
to the premises, and the violation materially affects health and safety;

(2) The tenant has complained to the landlord of any violation of section
5321.04 of the Revised Code;

(3) The tenant joined with other tenants for the purpose of negotiating or
dealing collectively with the landlord on any of the terms and
conditions of a rental agreement.

(B) If a landlord acts in violation of division (A) of this section the tenant may:

(1) Use the retaliatory action of the landlord as a defense to an action by
the landlord to recover possession of the premises;

(2) Recover possession of the premises; or

(3) Terminate the rental agreement.

In addition, the tenant may recover from the landlord any actual damages together with
reasonable attorneys' fees.

(C ) Nothing in division (A) of this section shall prohibit a landlord from increasing the
rent to reflect the cost of improvements installed by the landlord in or about the premises or to reflect an
increase in other costs of operation of the premises.
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TITLE LIII [53]  REAL PROPERTY

CHAPTER 5321: LANDLORDS AND TENANTS

ORC Ann. 5321.17

5321.17 Termination of periodic tenancies.

(A) Except as provided in division (C) of this section, the landlord
or the tenant may terminate or fail to renew a week-to-week
tenancy by notice given the other at least seven days prior to the
termination date specified in the notice.

(B) Except as provided in division (C) of this section, the landlord
or the tenant may terminate or fail to renew a month-to-month
tenancy by notice given the other at least thirty days prior to the
periodic rental date.

(C ) If a tenant violates division (A)(9) of section 5321.05 of the
Revised Code and if the landlord has actual knowledge of or has
reasonable cause to believe that the tenant, any person in the
tenant's household, or any person on the residential premises with
the consent of the tenant previously has or presently is engaged in a
violation as described in division (A)(6)(a)(I) of section 1923.02 of
the Revised Code, the landlord shall terminate the week-to-week
tenancy, month-to-month tenancy, or other rental agreement with
the tenant by giving a notice of termination to the tenant in
accordance with this division. The notice shall specify that the
tenancy or other rental agreement is terminated three days after the
giving of the notice, and the landlord may give the notice whether
or not the tenant or other person has been charged with, has pleaded
guilty to or been convicted of, or has been determined to be a
delinquent child for an act that, if committed by an adult, would be
a violation as described in division (A)(6)(a)(I) of section 1923.02
of the Revised Code. If the tenant fails to vacate the premises
within three days after the giving of that notice, then the landlord
promptly shall comply with division (A)(9) of section 5321.04 of
the Revised Code. For purposes of this division, actual knowledge
or reasonable cause to believe as described in this division shall be
determined in accordance with division (A)(6)(a)(I) of section
1923.02 of the Revised Code.

(D) This section does not apply to a termination based on the breach of a condition of a
rental agreement or the breach of a duty and obligation imposed by law, except that it does apply to a
breach of the obligation imposed upon a tenant by division (A)(9) of section 5321.05 of the Revised Code.


